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THE ENFORCEMENT OF LABOR ARBITRATION 
AGREEMENTS 


Cares O. Grecory* anp Ricwarp M. Or.ikorrt 


COMPARATIVE study of labor developments in the United 
A States and in some of the civil law countries strikingly illus- 
trates the degree to which the collective bargaining agreement 
remains an unassimilated phenomenon in the structure of American 
law.’ This does not mean that American legislators, judges and scholars 
have not considered the problem at length,” for they recognize the tre- 
mendous importance of the collective bargaining agreement as an almost 
singular instance of private “legislation,” so to speak, controlling some of 
the most important relationships in our society. But it does suggest that 
whatever legal efforts we have expended have been directed primarily 
at the making of collective agreements. Thus, the Norris~LaGuardia Act 
greatly broadened the base of collective bargaining by unleashing the 
economic strength of organized labor; and the Wagner Act resulted 
in tremendous developments—far beyond the liking of a later Congress, 
as the Taft-Hartley Act has shown. But while both these statutes exhibit 
great concern for the making of collective agreements, precious little has 
been done in our law to insure their enforcibility. 
This state of imbalance may perhaps be explained by the fact that a 
laissez-faire minded legal system preferred to leave the enforcement of 
this novel “contract” to the parties themselves. Moreover, there never has 


* Professor of Law, University of Virginia Law School. 

tJ. D., University of Chicago Law School. 

*See Schmidt and Heineman, Enforcement of Collective Bargaining Agreements in 
Swedish Law, 14 Univ. Chi. L. Rev. 184 (1947); and cf. Weisberg, The Transformation of the 
Collective Agreement in Soviet Law, 16 Univ. Chi. L. Rev. 444 (1949). 

* See Lenhoff; The Present Status of Collective Contracts in the American Legal System, 
39 Mich. L. Rev. 1109 (1941); Rice, Collective Labor Agreements in American Law, 44 Harv. 
L. Rev. 572 (1931); Fuchs, Collective Labor Agreements in American Law, 10 St. Louis L. 
Rev. 1 (1924). 
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been as much political pressure on our courts and legislatures to provide 
for the enforcement of collective agreements as there has been toward 
the making and the acceptance of them in the first instance. To be sure, 
many of our courts have developed techniques of enforcing labor agree- 
ments during the last fifteen or twenty years. While this experience has 
shown that the enforcement of certain provisions may be accomplished 
through the use of judicial process (i.e., damage suits against unions for 
breach of contract and other issues connected with breaches of no-strike 
clauses, as well as suits by unions to enforce compliance with union 
security provisions), it has also indicated that employers and unions are 
not willing to put up with the expense and to take the time that litigation 
requires in settling more routine disputes./Hence, while certain aspects 
of enforcement are left to the courts, the handling of grievances arising 
under collective agreements has largely been taken over by private arbi- 
tration, in accordance with provisions to that effect in the agreements. 
Furthermore, employers and unions have tended to submit to arbitration 
many of their disputes not arising under formal contracts. Just as the 
medieval merchants found it expedient to set up their own tribunals or 
pie powder courts® in the great markets of early England, so employers 
and the unions representing their employees have more and more come to 
utilize arbitration as a private, informal and extra-judicial method of 
settling their differences. The parties to the great majority of collective 
agreements‘ will nowadays include provisions committing themselves to 
arbitrate such differences as may thereafter arise between them concern- 
ing the interpretation and application of such agreements. These com- 
mitments in advance to arbitrate future differences reveal a civilized 
trend. Unfortunately, however, in keeping with a traditional attitude, 
the courts will not enforce provisions to arbitrate, even where they are 
now willing to enforce the more conventional terms of collective agree- 
ments as a whole.® This refusal would be illustrative of little more than 

3So called because justice was administered as speedily as the dust falls from the foot— 


hence, pied poudre. For a discussion of these early courts see Wolaver, Historical Background 
of Arbitration, 83 U. of Pa. L. Rev. 132, 136 et seq. (1934). ‘ 


‘It is estimated that three out of four collective bargaining agreements negotiated today 
provide for arbitration as the terminal point of disputes arising under the contract. Bureau of 
Labor Statistics, 59 Monthly Lab. Rev. roor (1944); see Studies in Personnel Policy, No. 71, 
at 11 (Nat’l Ind. Conf. Board, 1946). 


5 This is the majority rule. See for example, Leveranz v. Cleveland Home Brewing Co., 
24 N.P.(N.S.) 103 (Ohio, 1922), enforcing a collective bargaining agreement, and Utility Work- 
ers Union v. Ohio Power Co., 36 Oh. Ops. 324, 77 N.E. 2d 629 (1947), refusing to enforce an 
arbitration clause appearing in a collective agreement. While collective agreements are now en- 
forced almost everywhere, in no more than ten states will the arbitration.clause appearing 
therein be enforced. See p. 241 infra. 
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the normal judicial lag were it not for the rapid modern developments of 
labor-management arbitration. As it is, the gap is an alarmingly wide one. 

Happily, most employers and unions regard the arbitration agreement 
as an “article of faith.” In the overwhelming number of instances, the 
parties have honored their agreements to arbitrate. It is seldom that a 
court is called upon to enforce a labor arbitration award; and only 
slightly more often have the courts been asked to enforce undertakings 
to arbitrate in collective labor agreements. Thus, the number of con- 
tracts honored greatly exceeds the number broken. But it cannot be 
reasonably expected that contractual commitments which may be 
broken with impunity will very long continue to be rigorously observed. 
And in view of the greatly increased use of arbitration, largely due to the 
impetus furnished by wartime measures encouraging the peaceful settle- 
ment of industrial disputes,* the extent to which these promises will be 
broken is bound to increase. Such breaches of good faith are likely to 
imperil the whole arbitral process. As more and more awards and agree- 
ments to arbitrate are ignored with impunity, the more arbitration will 
become just another way-station to, rather than a rescue-station from, 
industrial conflict. In an area where the peaceful resolution of disputes 
is so important, this trend could have tragic results. A re-examination of 
the legal nature of the labor-management agreement to arbitrate there- 


fore seems imperative. 


I. THe Common Law 


The common-law doctrine that agreements to arbitrate are revocable 
at the will of either party has been attributed to an early judicial antip- 
athy to tribunals “competing” with the courts themselves. Lord Coke, 
while compelling the forfeiture of a penal bond that had been put up to 
guarantee the performance of an agreement to arbitrate—such per- 
formance having been neglected—off-handedly remarked that such 
agreements were revocable because “my act or my words cannot alter my 
judgment of the law to make that irrevocable which is of its own nature 
revocable.”” Because of Coke’s great prestige, this notion quickly be- 

®In 1942 the National Labor Relations Board was vested with the authority to decide labor 
disputes, Exec. Order, 7 Fed. Reg. 237 (1942), following the “‘no-strike, no-lockout” edict of 
December, 1941. The Board was to assume jurisdiction and finally to determine the dispute 
through ‘“‘mediation, voluntary arbitration, or arbitration under rules provided by the Board.” 


For an account of the Board’s wartime arbitration activities see Freidin and Ulman, Arbitra- 
tion and the National War Labor Board, 58 Harv. L. Rev. 309 (1945). 


7 Vynior’s Case, 4 Co. Rep. 302, 305 (K.B., 1609). There is a dispute as to Coke’s accuracy 
in summing up the common law. Coke was right: Sayre, Development of Commercial Arbitra- 
tion Law, 37 Yale L.J. 595 (1928). Coke was wrong: Cohen, Commercial Arbitration and the 
Law 84-93 (1918). 





236 THE UNIVERSITY OF CHICAGO LAW REVIEW 


came established and has flourished over three hundred and fifty years. 
No one has ever adequately explained just what there is in the “nature” 
of an agreement to arbitrate that makes it inherently revocable. Any 
attempted explanation is rendered even more difficult by the fact that 
courts will, generally, enforce the award when an arbitration has been 
completed,* and, where it has not, will make a noncomplying party pay 
over any agreed forfeiture for not having lived up to his agreement.* 
Further, an action at law for breach of an agreement will be entertained 
and nominal damages awarded.”® Thus, for the payment of a nominal 
sum one need not respect his otherwise valid obligation !** 

Ever since the middle of the nineteenth century, lawyers have been 
puzzled over the unenforcibility of agreements to arbitrate. Lord Camp- 
bell advanced the theory that the revocability doctrine “had its origin in 
the interests of the judges.”** It seems that the income received by seven- 
teenth- and eighteenth-century English judges consisted mainly of fees 
received from the cases they heard. Perhaps for that reason judges 
naturally looked upon arbitrations as devices which “ousted their juris- 
diction.””* Thirty-five years ago Judge Hough observed: “No reason for 
the simple statement that arbitration agreements are against public 
policy has ever been advanced, except that it must be against such policy 
to oust the courts of jurisdiction.”"* Yet waivers, covenants not to sue, 


and consent decrees—all “ousters” of a sort—have been given judicial 
blessing. “It is,” as Judge Hough remarked,” “surely a singular view 
of juridical sanctity which reasons that, because the ida has made 
a court, therefore everybody must go to the court.” 

Nevertheless, the more judges criticized the doctrine of coneusibittie. 


* Rueda v. Union Pac. R. Co., 180 Ore. 133, 175 P. 2d 778 (1946). See 6 Williston § 1927 n. 2 
(rev. ed. 1938) fora collection of cases. The reason has been given that an award at common law 
will be enforced because it is the agreement of the parties. Jenifer v. Comm’rs, 13 D. Repr. 189, 
2 Disney 189 (Cinn. Superior Court Rep., 1858). Why the award represents an agreement 
while the submission itself does not is extremely difficult to explain. 

* Sturges, Commercial Arbitrations and Awards § 298 (1930). 

*° See Sayre, Development of Commercial Arbitration Law, 37 Yale L.J. 595, at 606 (1928). 

" It is readily apparent that Holmes’ “right to break a contract” is a flourishing notion in 
the law of arbitration. The Restatement adopts this view. Rest., Contracts § 550 (1932). 

™ Scott v. Avery, 25 L.J. Ex. 308, 313 (1856). 

*3 This rationale reputedly originated in Kill v. Hollister, 1 Wilson 129 (K.B., 1746). Fora 


discussion of this doctrine and associated cases see Wolaver, The Historical Background of 
Commercial Arbitration, 83 U. of Pa. L. Rev. 132, 138 et seq. (1934). 


™ United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 Fed. 1006, 1008 
(D.C.N.Y., 1915). 


"5 Ibid., at 1009. 
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the more inflexibly they observed it—Judge Hough included. Judge 
Frank, with his usual penetrating wit, had this to say: “Perhaps the 
true explanation is the hypnotic power of the phrase, ‘oust the jurisdic- 
tion.’ Give a bad dogma a good name and its bite may become as bad as 
its bark.’** 

But the strict common-law rule has undergone some change. Lord 
Campbell qualified it with the doctrine that if arbitration were to be used 
merely to determine preliminary issues upon which liability could be 
based, and not as an ultimate disposition of the issue on the merits, then 
the agreement would be enforced.'* Moreover, wherever they have found 
it possible to do so, courts have distinguished between an arbitration and 
an “appraisement”—that is, the determination of some fact upon which 
the issues of liability could be formulated, as for example the amount of 
damages suffered, in contradistinction to the issue of liability itself “as 
a matter of law.”** The common-law history of commercial arbitration 
has been treated adequately and in detail elsewhere,’* and the great body 
of case law on the subject of commercial arbitration has been classified 
and digested in several authoritative tomes.”° A rehash here would serve 
no purpose. But since, by and large, the rules formed to govern commer- 
cial arbitration constitute the major source of the common law which is 
today applied to labor arbitrations, the following concise summary of 


the principles of common-law arbitration, formulated by the Depart- 
ment of Labor, will prove useful.” 


Common law arbitration rests upon a voluntary agreement of the parties to sub- 
mit their dispute to an outsider. The submission agreement may be oral and may be 
revoked at any time before the rendering of the award. The tribunal, permanent or 
temporary, may be composed of any number of arbitrators. They must be free from 
bias and interest in the subject matter, and may not be related by affinity or consan- 
guinity to either party. The arbitrators need not be sworn. Only existing disputes may 
be submitted to them. The parties must be given notice of hearings and are entitled 


*6 Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F. 2d 978, 984 (C.C.A. ad, 1942). 

11 Scott v. Avery, 25 L.J. Ex. 308 (1856). A great many of the ‘‘whittling precedents” are 
cited in Matter of Berkovitz v. Arbib & Houlberg, 230 N.Y. 261, 130 N.E. 288 (1921). 

8 6 Williston, Contracts § 1921A (rev. ed. 1938). 

*9 Wolaver, The Historical Background of Commercial Arbitration, 83 U. of Pa. L. Rev 
132 (1934); Sayre, Development of Commercial Arbitration Law, 37 Yale L.J. sos (1928). 
There are some excellent judicial essays on the subject: see Judge Frank, Kulukundis Shipping 
Co. v. Amtorg Trading Corp., 126 F. 2d 978 or C.A. 2d, 1942); and Judge Peterson’s dissent 
in Park Construction Co. v. Independent Schoo I District, 209 Minn. 182, 296 N.W. 475 (1941). 


2° Sturges, Commercial Arbitrations and Awards (1930); 6 Williston Contracts § 1918 et 
seq. (rev. ed. 1938). 


* Labor Arbitration under State Statutes (U.S. Dep’t of Labor, 1943). 
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to be present when all the evidence is received. The arbitrators have no power to sub- 
poena witnesses or records and need not conform to legal rules of hearing procedure 
other than to give the parties an opportunity to present all competent evidence. All 
arbitrators must attend the hearings, consider the evidence jointly and arrive at an 
award by a unanimous vote.The award may be oral, but if written, all the arbitrators 
must sign it. It must dispose of every substantial issue submitted to arbitration. An 
award may be set aside only for fraud, misconduct, gross mistake, or substantial breach 
of a common law rule. The only method of enforcing the common law award is to file 
suit upon it and the judgment thus obtained may be enforced as any other judgment. 


This, then, is the judicial climate in which employers and unions have 
attempted to foster agreements to arbitrate their differences and dis- 
putes. The considerable statutory development in the field indicates the 
intolerable state of the judge-made common law which was intended to 
throttle a technique that society found useful. But an examination re- 
veals that even the almost numberless arbitration statutes failed to pro- 
vide adequately for the enforcement of labor-management agreements 
to arbitrate. 


II. THe STATUTES 


It is apparent that common-law arbitration is of little utility in the 
context of modern labor relations. First of all, if the agreement to arbi- 
trate is revocable, it can be depended upon by nobody. Second, when an 
arbitral board, instead of a single arbitrator, is used in labor cases, it 
usually includes “interested” or partisan representatives of each side. 
Third, the present agreement to arbitrate disputes arising in the future, 
and not merely presently existing disputes—the most important item in 
collective labor agreement arbitration procedures—is not enforcible at 
common law. And finally, the whole point of arbitration is lost if the 
winning party has to go to court to enforce the award and the judge 
requires the virtual relitigation of all the issues involved. Indeed, these 
same criticisms generally hold true when common-law arbitration is used 
in the commercial world in settling issues between business men. The 
commercial world had long felt these inadequacies and consequently the 
commercial arbitration statute is of ancient vintage.”* But it was not 
until the late 1880’s that legislative interest was first displayed in labor 
arbitration. Then it was recognized that employers and employees as 
well as business men required a procedure whereby disputes could be 
settled without the delay, technical irritation and expense of an inexpert 


™ For a brief history of these statutes see Simpson, Specific. Enforcement of Arbitration 
Contracts, 83 U. of Pa. L. Rev. 160, 164 et seq. (1934). 


A 
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jury trial. Many of our states responded to this need with statutes pro- 
viding for the enforcement of arbitration agreements.** 

The early statutes made no distinctions between commercial and in- 
dustrial—or labor—arbitration. They were designed primarily to over- 
come the common-law disabilities in the enforcement of commercial 
arbitration agreements, since it was then too early to spend much thought 
on arbitration in the labor field. Arbitration in that field ass impor- 
tance only after collective bargaining became fairly extensiggfand began 
to reach an advanced stage of development. Certainly in the late nine- 
teenth century neither economic conditions nor social ideology required 
that labor disputes be arbitrated. These statutes, however, did not satisfy 
even the needs of the merchants. Without exception the early statutes 
were confined to the enforcement of agreements to arbitrate only already 
existing disputes—the so-called “submission agreement.” Aside from the 
possible constitutional objections to enforcing agreements to arbitrate 
disputes arising in the future,‘ legislatures generally believed that it was 
safer to enforce only submission agreements pertaining to existing 
disputes. 

The policy argument against enforcing “future-disputes” clauses was 
a variant of the “ouster of jurisdiction” rationale. The theory was ad- 
vanced that if the courts were not free to intervene, they would be foster- 
ing a method which the unscrupulous might abuse—a process under 
which, “by first making the contract, and then declaring who should con- 
strue it, the strong could oppress the weak.”** But it is difficult to imagine 
why a future-disputes arbitration provision in a contract should expose 


43 The origins of labor arbitration in America are traced in Oliver, The Arbitration of Labor 
Disputes, 83 U. of Pa. L. Rev. 206, 213 et seq. (1934). See also Lapp, Labor Arbitration 5 (1942). 


24 See Cocalis v. Nazlides, 308 Ill. 152, 139 N.E. 95 (1923), which declares that future-dis- 
putes clauses are void at common law in Illinois and suggests that they are prejudicial to the 
rights of citizens, as guaranteed by the Constitution, to resort to the courts for the determina- 
tion of their rights. 


%s Parsons v. Ambos, 121 Ga. 98, 48 S.E. 696, 697 (1904); cf. Cocalis v. Nazlides, 308 Ill. 
152, 139 N.E. 95 (1923); Blodgett v. Bebe Co., 190 Cal. 665, 214 Pac. 38 (1923). In the con- 
gressional hearings on the advisability of a federal arbitration statute this reason was as- 
signed as ‘‘the real fundamental cause” of the courts’ refusal to enforce arbitration agreements. 
Hearings before the Senate Judiciary Committee, 69th Cong. rst Sess., at 15 (1924). The report 
of the Standing Committee on Commerce, 53 A.B.A. Rep. 337, 352 (1928 ), concluded that 
the fear that the stronger party in a labor dispute would have the power to compel the other 
to submit to a controlled arbitration was at the bottom of opposition to the application of the 
principle of arbitration in the field of industrial disputes. Later developments, such as the 
popularity of labor-management arbitration agreements and the frequency with which labor 
now seeks the aid of the courts in enforcing arbitration agreements, would indicate that this 
fear had been dispelled. 
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one of the parties to greater dangers than are inherent in any other con- 
sensual relationship. Indeed, the opportunities for oppression and abuse 
appear to be much greater where one party, suddenly discovering it is to 
his benefit not to arbitrate at all, is allowed to frustrate the agreement 
and set at naught the reliance of the other party by escaping his own 
deliberately assumed obligation. 

Neve , it is still the rule in most states that only an agreement 
to submit# existing dispute will be specifically enforced. Two states, 
Alabama and South Dakota, expressly declare that any kind of agree- 
ment to arbitrate may not be specifically enforced.”* One state expressly 
refuses to permit an arbitration agreement of any kind to be pleaded as a 
bar to a suit on the subject matter of the dispute; *’ in two states the rele- 
vant statutes have been construed not to change the rule that any kind of 
agreement to arbitrate is unenforcible;** and one statute declares that 
any agreement to arbitrate may be revoked at any time prior to the pub- 
lication of the award.”® Two states are silent on the subject.*® In South 
Carolina the resolution of the question still remains in some doubt,™ 
since there the requirements may, but more likely do not, provide a basis 
for enforcement. The remainder of the states will enforce an arbitration 
agreement of some sort, the major division among them being between 
the enforcement of submission agreements and of future-disputes 


clauses. Twenty-two states will enforce a submission agreement only,” 
nine of them requiring that the submission agreement first be made a 
“rule of court.”** 

The tendency of the states to enforce only submission agreements is 


* Ala. Code Ann. (Michie, West, Harrison, 1940) tit. 9, § 55; S.D. Code (1939) § 37.4602. 
27 Mo. Rev. Stat. (1939) § 15233- 


8 Nebraska: Phoenix Ins. Co. v. Zlotky, 66 Neb. 584, 92 N.W. 736 (1902); Butler v. Greene, 
49 Neb. 280, 68 N.W. 496 (1896). Mississippi: Jones v. Harris, 59 Miss. 214 (1881). 


2” N.D. Rev. Code (1943) § 32-2920. 3° Oklahoma and Vermont. 


3* S.C. Code of Laws (1942) § 7041 (parties must post a bond of double the amount in ques- 
tion to insure obedience to the award). 


# Ark. Civ. Code Ann. (Crawford, 1934) § 494; Fla. Stats. Comp. (1941) c. 57; Ga. Code 
Ann. (1935) c. 7-2; Idaho Code Ann. (1947) § 7-903; Ill. Rev. Stat. (1947) c. 10, § 1; Ind. 
Stat. Ann. (Burns, 1933) § 3-201; Iowa Code (1946) § 679.6; Kan. Gen. Stat. (Corrick, 1935) 
c. 6-101; Ky. Rev. Stat. Ann. (Baldwin, 1948) § 417.010; Me. Rev. Stat. (1944) c. 108, p. 1790; 
Md. Ann. Code (Flack, 1939) art. 7, § 4; Minn. Stat. (Mason, 1945) § 572.01; Mont. Rev. Code 
Ann. (Anderson & McFarland, 1935) § 9974; Nev. Comp. Laws (Hilyer, 1929) § 510; N.M. 
Stat. Ann. (1941) c. 25-301—25-307; N.C. Gen. Stat. (Michie, 1943) § 1-544; Tenn. Code 
Ann. (Michie, 1938) §§ 9359-0382; Tex. Ann. Rev. Civ. Stat. (Vernon, 1925) arts. 224-226; 
Utah Rev. Stat. Ann. (1933) § 104-36-1; Va. Code Ann. (Michie, 1942) § 6160; W.Va. Code 
Ann. (Michie, 1943)§§ 5499-00; Wyo. Rev. Stat. Ann. (Bobbs-Merrill, 1945) § 3-s6or. 


33 Ark., Idaho, Ind., Kan., Me., Mont., Tenn., Va., and W,Va. 
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thought to be due in some measure to the policy of the Commissioners on 
Uniform State Laws. The Commissioners promulgated a Uniform Arbi- 
tration Act™ directed at all types of arbitration, but confined it to the 
enforcement of submission agreements. This act was not well received, 
having been adopted in only four states,** and the Commissioners have 
since relegated it to the “inactive list.”** Future-disputes clauses first 
came into their own in the so-called Draft State Arbitration Act promul- 
gated by the American Arbitration Association. This proposed act did 
not explicitly mention labor disputes and seems to have been designed 
for commercial arbitration. New York, in 1920, was the first to adopt it 
in substance,*" and thus became the first state to provide that an agree- 
ment to arbitrate disputes that might arise in the future is both valid and 
irrevocable. Sixteen states** and the federal government™ have, to date, 
enacted arbitration statutes patterned after the Draft State Act. Seven 
of these states*® and Congress,** however, have excluded labor-manage- 
ment contracts from the operation of their statutes. When to this group 
of Draft State Acts is added the Delaware statute, enacted in 1947 and 
unique in that it covers only collective labor agreements and makes 
future-disputes clauses valid and enforcible,** there is a total of ten 
states in which future-disputes clauses appearing in collective bargaining 
agreements will be enforced.* In the remainder of the states, and in the 


349 Uniform Laws Annotated 61 (1942). 


38 Nev. Comp. Laws (Hilyer, 1929) §§ 510-534; N.C. Gen. Stat. (Michie, 1943) § 1-544 et 
seq.; Utah Rev. Stat. Ann. (1933) § 104-36-1 et seq.; Wyo. Rev. Stat. Ann. (Bobbs-Merrill 
1945) § 3-s6or. 

36 See Handbook of the National Conference of Commissioners on Uniform State Laws 73 
(1943). 


37 N.Y. Civ. Prac. Act (Thompson, part IT, 1939) §§ 1448-69. 


38 The following states to date have enacted “Draft State” acts. Ariz. Code Ann. (1931) § 
27-309; Cal. Code Civ. Prac. (Hillyer-Lake, 1947) part 3, tit. X, § 1280; Colo. Stat. Ann. 
(Michie, 1935) Rules of Civil Procedure rog-10; Conn. Gen. Stat. (1930) § 5840; La. Gen. Stat. 
Ann. (Dart, 1939) § 405; Mass. Ann. Laws (1933) c. 251, § 14; Mich. Stat. Ann. (Henrosa, 
1943) § 27.2483; N.H. Rev. Laws (1942) c. 415 (Amendment, N.H.L. [1945] c. 191, excludes 
labor contracts unless the arbitration agreement specifies it is subject to the provisions of this 
chapter); N.J. Rev. Stat. (1937) tit. 2, c. 40, § 10; N.Y. Civ. Prac. Act (Thompson, part II, 
1939) $§ 1448-69; Ohio Code Ann. (Throckmorton, 1949) §§ 12148-1—1 2148-17; Ore. Comp. 
Laws Ann. (1940) §§ 11-601, 602; Pa. Stat. Ann. (Purdon, 1930) tit. 5, § 161; R.I. Gen. Laws 
(1938) c. 475, § 1; Wash. L. (1947) c. 209; Wis. Stat. (Brossard, 1947) § 298.or. 


% 43 Stat. 883-886 (1925), 9 U.S.C.A. §§ 1-15 (1942). 

# Ariz., Mich., N.H., Ohio, Ore., R.I., and Wis. 

# 43 Stat. 883 (1925), 9 U.S.C.A. § 1 (1942). 

# Del. L. (1947) c. 196, § 7. 

43 Cal., Colo., Conn., Del., La., Mass., N.J., N.Y., Pa., and Wash. 
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federal courts (with some minor variances)** future-disputes clauses 
may be disregarded with impunity. 

Although these ten states are in a minority, their influence is consider- 
able, especially when it is remembered that they include several of the 
leading industrial states. Indeed, if it were not for such industrial giants 
as Ohio, Illinois and Michigan, which still cling to the rule of revo- 
cability, it might appear that wherever the need for enforcing the agree- 
ment has been felt, the old common-law principles have generally given 
way. 

But even where the common-law principles have given way, it cannot 
be said that the need has been fully met. Even those states which have 
enacted the Draft State Acts which include labor agreements in their 
provisions have not so phrased their statutes as to embrace the whole 
gamut of labor disputes. They provide for the enforcement only of 
agreements to arbitrate the type of dispute that may be the subject of an 
action at law or equity in a civil proceeding. In thus confining the arbitral 
area to justiciable disputes of this type, these states have failed to give 
official sanction to a large and important area of industrial arbitration. 
The pros and cons of this position will be examined shortly. 

With the exception of the Delaware act, the statutes so far dealt with 
have been “general,” that is, have been directed at arbitration in gen- 
eral. Employer-employee contracts were expressly excluded in some of 
those which enforced future-disputes clauses; but these exclusions were 
more or less afterthoughts and did not otherwise affect the procedural 
and substantive aspects of the statutes involved. Besides these statutes 
just discussed, there have been enacted a number of special labor arbitra- 
tion statutes. This special legislation has been aimed less at the disposi- 
tion of disputes arising from already bargained collective agreements 
than at providing a procedure for the settling of bargaining disputes over 
the terms of contracts yet to be made. Among these are the so-called 
compulsory arbitration statutes. They usually provide that some govern- 
ment official, often the governor, either upon a report made to him by a 
state investigating board or upon the application of one of the disputants, 
can order the parties to arbitrate and can prevent them from taking 
recourse to self-help until the arbitration is completed.“ These statutes 
are all confined to the sphere of public utilities or public service enter- 


44 Note the discussion of the Federal Arbitration Act p. 259 infra. 


4 Eleven states have this type of statute. Fla., Ind., Mich., Minn., Mo., Neb., N.J., Pa., 
Tex., Va., and Wis. For a discussion of these statutes see Bernstein, Recenit Legislative De- 
velopments, 1 Indust. & Lab. Rel. Rev. 406 (1948). 
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prises such as hospitals. In recent years quite a few statutes of this type 
have sprung up.** But since they are confined to a very limited class of 
relationships, their influence in shaping the broader aspects of industrial 
or labor arbitration has been negligible. Moreover, they have not been 
received favorably in the courts, several of these acts having been de- 
clared unconstitutional either because they were thought to be violations 
of basic rights,*’ or for more technical reasons.** Compulsory arbitration 
of any type has never been politically popular in this country; and its 
use can probably be justified only in the public interest for the settlement 
of otherwise insoluble problems. 

In the sphere of voluntary arbitration agreements it is highly doubt- 
ful whether any of the special labor statutes make either an existing or a 
future-disputes agreement enforcible where it had not been so before. 
The major purpose of these special labor statutes is to promote arbitra- 
tion rather than to enforce it. They set up permanent and temporary 
tribunals to hear grievances and disputes; conciliation and mediation 
facilities are established; boards and agencies are created to investigate 
and perhaps to arbitrate if called upon.** Several states have permanent 
state boards of arbitration.® The majority provide ad hoc tribunals for 
voluntary arbitration of labor disputes.’ In seven states the govern- 
mental bureau which is in charge of labor may act as the arbitration 


agency.” It is apparent that in the main these statutes simply provide 
the machinery for voluntary adjustment of labor disputes, leaving the 


46 Many of these statutes were passed in 1947. The development of compulsory settlement 
of labor disputes in this country is considered in detail in Williams, The Compulsory Settle- 
ment of Contract Negotiation Labor Disputes, 27 Tex. L. Rev. 587 (1949). 


47 Compare Wolff Packing Co. v. Kansas Court of Industrial Relations, 262 U.S. 522 (1923); 
State ex rel. Dairyland Power Cooperative v. WERB, 14 C.C.H. Lab. Cas. ¥ 64385 (Wis. 
C.C., 1948), vacated on other grounds and remanded 15 C.C.H. Lab. Cas. ¥ 64638 (Wis. 
S. Ct., 1948). The case was dismissed in the lower court on the remand since the labor dispute 
had been settled. 15 C.C.H. Lab. Cas. ¥ 64715 (Wis. C.C., 1948). 


48 The flaw in the Michigan statute was in vesting in the presiding judge of the circuit 
in which the dispute arose the power to appoint a circuit judge as chairman of the board of ar- 
bitration. This was held to violate the Michigan constitution as an attempt to confer non- 
judicial duties upon a judicial officer. Local 170, Transport Workers Union of America, CIO v. 
Gadola, 322 Mich. 332, 34 N.W. 2d 71 (1948). 


# These statutes, among others, are compiled and elaborately catalogued in a study pre- 
pared under the direction of David Ziskind for the Office of the Solicitor, Department of Labor. 
Labor Arbitration under State Statutes (U.S. Dep’t of Labor, 1943). The important arbitra- 
tion statutes that have been enacted subsequent to this study have been included in various 
sections of this article. 


5° Tbid., Analytical Table of State Labor Arbitration Statutes 26: Colo., Conn., Maine, 
Md., Mass., Mont., N.H., and Okla. 


5* Tbid. * Ibid. Cal., Ill., Kan., Ohio, S.C., Vt., and Wis. 
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parties free to use or not to use the machinery as they see fit. Some states 
go a little further and empower an agency to inquire into the causes un- 
derlying the dispute and to publish a report, or, in addition, to state who 
is at fault.** Here the attempt is to secure industrial peace by public 
pressure. This method has obvious shortcomings. The archaic and cha- 
otic condition of the state statutes on the subject is indicated by the re- 
quirement in some of them that in order to be arbitrated, disputes must 
not involve questions which may be the subject of a civil action.** These 
were enacted at an early date when it was feared that arbitration statutes 
might be declared unconstitutional if they appeared to divest the courts 
of jurisdiction. They present an ironic contrast to currently prevailing 
beliefs that only justiciable disputes may be arbitrated. 

In an elaborate study of the state arbitration statutes, made under the 
direction of David Ziskind and published by the U.S. Department of 
Labor, the following comparison between the “general” and the “spe- 
cial” labor statutes was made: 

The extent to which court action is regarded as an aid to voluntary arbitration is the 
outstanding difference between the statutes designed for labor arbitration alone and 
statutes intended for commercial as well as industrial arbitration. None of the statutes 
enacted solely for labor disputes makes arbitration agreements irrevocable, or pro- 
vides for an injunction to compel persons to proceed to arbitration. . . . [MJost of the 
general arbitration statutes do provide that arbitration agreements are irrevocable, 
hence the arbitration once voluntarily approved may be enforced by court order under 
those statutes. Many of the general arbitration statutes also provide for a rule of court 
which makes the arbitration an auxiliary court function and makes possible the use of 
court powers in expediting the proceedings or in enforcing the award. None of the 
special labor statutes has such a provision. The general statutes usually provide for 
court appeals from awards and for definite steps to convert awards into court judg- 
ments. The labor statutes contain fewer references to court appeals and court judg- 
ments; nearly all of them merely declare the arbitration awards to be binding or final. 
There is much greater reliance in the labor statutes upon the common-law procedure 
of filing separate court actions to enforce awards than upon the direct translation of 
awards into court judgments, found in most of the general statutes. 

Instead of stressing the inviolability of arbitration contracts, the approach of many 
of the special labor statutes to the arbitration of labor disputes is to provide for perma- 
nent officials charged with the duty of encouraging resort to arbitration. 


Indeed, in some instances the special statutes have had a negative 
effect upon the “inviolability of arbitration contracts.” Where before it 


53 For example: Minn., Ch. 364, L. 1938 and Ch. 111, L. 1939; Md., Ch. 938, L. 1945 (re- 
port assigning blame must be published in a newspaper). 

54 The Illinois special labor statute, passed in 1895, provides that any controversy between 
an employer and an employee not involving a question which may be the subject of an action 
at law or bill in equity may be arbitrated. Ill. Rev. Stat. (1947) c. 10, §§ 20-30. 

ss Labor Arbitration’under State Statutes (U.S. Dep’t of Labor, 1943). 
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had been assumed that a general statute which enforced arbitration 
agreements was applicable to labor agreements, the “special” type of 
statute has had the effect, in one instance at least, of inducing a court to 
read industrial arbitration out of the general statute®* 

There is no question that the great mass of these special labor arbitra- 
tion statutes are “dead letters.” Some of them are completely outmoded. 
The statutes designed to encourage arbitration are commendable. The 
others, however, either attempt to dodge the issue by simply providing 
facilities for arbitration which the parties may use, or else they go too 
far in seeking to intrude state-selected arbitrators into the situation. The 
criticism of the first method is that, if the parties want to arbitrate, elabo- 
rate facilities are not needed. The second method is undesirable because 
either one side or the other will almost always be prejudiced against 
using the state arbitration machinery. If the only permissible means of 
arbitrating is to submit the dispute to a state-created tribunal, there 
probably will not be any arbitrating. From a study of the strikes settled 
with the help of the United States government during the years 1938-42, 
based on the annual report of strikes issued by the Division of Industrial 
Relations in the Department of Labor, Professor Braun draws the con- 
clusion that conciliation was acceptable where government officials or 
boards carried on the negotiations, but that when arbitration was neces- 


sary, the parties were more willing to submit to it when private persons 
or private boards were used.*" 


III. CurrENT ATTITUDES TOWARD ARBITRATION 


Thus it is seen that the only state statutes which might be used to 
enforce industrial arbitration agreements—the “general” statutes— 
either exclude the labor contract, apply only to “justiciable disputes,” or 
are confined, in the overwhelming majority of instances, to the enforce- 
ment of submission agreements. The exclusion of contracts between em- 
ployers and employees from the operative effects of the “general” 
statutes is the result partly of historical development, as has already 
been noted, partly of a fear of violating the constitutional injunction 
against involuntary servitude, and partly due to the opposition of organ- 

56 The Illinois statute passed in 1895, while providing that the parties could avail themselves 
of the Illinois Department of Labor for mediation and/or arbitration, made no provision for 
enforcing the arbitration agreement. In 1917 Illinois enacted a “‘general” arbitration statute, 
making agreements to arbitrate existing disputes enforcible. Ill. Rev. Stat. (1947) c. 10, §§ 1- 
18. Recently an Illinois court announced, obiter, that since the 1895 statute mentions labor, 


and the general statute does not, the general statute does not apply to labor-management 
agreements. In re Matter of William Cregaer, 323 Ill. App. 504 (1944). 


57 Braun, The Settlement of Industrial Disputes 15, 16 (1944). 
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ized labor to the inclusion. The first of these, the historical explanation, 
is simply that the commercial world felt the need for these arbitration 
statutes long before the industrial world did. The statutes were promul- 
gated and presented by commercial interests, and any stipulation at all 
concerning labor was an afterthought. There is nothing in this explana- 
tion that goes to the merits of the exclusion. 

In the face of union and management pronouncements of their prefer- 
ence to arbitrate, it is puzzling to learn that organized labor is in good 
measure responsible for the exclusion of the collective bargaining agree- 
ment from the terms of the “general” arbitration statutes. As with the 
first explanation, the reasons here are also primarily historical, based 
upon the varying attitudes of judges, legislatures and labor leaders oper- 
ating in a constantly shifting social and political context. The previous 
discussion of the state statutes reflects labor’s antagonisms toward the 
courts amply. An outgrowth of this attitude was organized labor’s deci- 
sion to rely only on self-help and to reject all other sanctions to enforce 
collective bargains. This attitude can be assigned as the basic reason for 
the AFL’s opposition to the 1940 amendment of the New York 
Arbitration statute which made, or was designed to make, practically 
any labor-management agreement to arbitrate valid and enforcible.™ 
It is hard to believe that this opposition was based upon any general 
objection to arbitration; and it is doubtful whether objection would 
generally be made today.” 

On the whole, organized labor has come around and now recognizes 
the arbitration agreement, not as a device to enlist the aid of the courts 
on the side of the employer, but as a device to further collective rule- 
making along lines designed as closely as possible to execute the inten- 
tion of the private parties concerned. Moreover, labor unions now recog- 
nize this device as a peaceful method of preserving bitterly-won bargain- 
ing gains. And arbitration affords interludes of peace in the never-ending 
struggle involved in collective bargaining. Labor is still wary of the 
courts, but there is a growing recognition on the part of labor that the 
courts, in enforcing agreements to arbitrate, are fulfilling the judicial 


58 Note the discussion of this amendment p. 249 infra. 


%® The latest pronouncements of labor spokesmen indicate a strong policy on the part of 
labor favoring voluntary arbitration. See Woll [counsel for the A.F. of L.], The Adverse Effect 
on the Principle of Voluntary Arbitration of the Taft-Hartley Act ..., 3 Arb. J. (N.S.) 46 
(1948). However, at least one recent instance must be noted of effective opposition on the part 
of labor to legislation which would have made future-disputes clauses enforcible. The Illinois 
Federation of Labor was responsible i in large measure for the defeat of sucha proposal before 
the Illinois legislature in the spring of 1949. 
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function of protecting the valid expectations of the parties and are no 
longer imposing anti-union sanctions like the labor injunction. 

The fear of violating the constitutional mandate prohibiting involun- 
tary servitude has proved baseless in enforcing agreements to arbitrate. 
The same argument has been made against the enforcement of collective 
bargaining agreements generally. States which have enforced both types 
of agreements have not run into constitutional difficulties. The analogy 
between personal service contracts and collective bargaining agreements 
seems specious. The collective bargaining agreement is not labor’s sur- 
render to involuntary servitude, but its answer to it. 

The real points of stress in the law of arbitration today arise from 
questions as to whether arbitration of nonjusticiable disputes should be 
enforced, and whether future-disputes clauses as well as submission 
agreements should be enforced. The objection to enforcing future-dis- 
putes clauses has been dealt with previously™ in discussing the fear that 
if such agreements were enforced “the strong would oppress the weak.” 
The real explanation probably is that the legislatures have been afraid to 
overturn a rigid common-law rule of ancient origin. Since the Draft 
State Arbitration Act, and its adoption by New York in 1920, no serious 
argument has been advanced for refusing to enforce future-disputes 
clauses (at least in a jurisdiction that is willing to enforce arbitration 
agreements at all). Of course, it has been said that it seems more repre- 
hensible for a party to back out of an agreement to arbitrate entered 
into after a dispute has arisen, than for a party to ignore such an agree- 
ment consummated before the dispute arose. In the latter situation, the 
party reneging contends that he did not anticipate that particular type of 
dispute. Similarly, disputes as to the interpretation and application of a 
contract are always foreseeable—but this may not be as true of the 
“bargaining dispute.” One wonders whether, at bottom, the objection to 
enforcing future-disputes clauses is not the same as the objection to the 
enforcement of agreements to arbitrate nonjusticiable disputes: namely, 
that they are so difficult to foresee that the parties could not have con- 
templated their effect in the initial negotiations. But unforeseen prob- 
lems may arise under every contract, and this fact has not impaired 
normal contract obligations. So at best the fear of the “unforeseen” 
should result in the position that future justiciable disputes clauses only 


6° Compare Harper v. Local Union No. 520, 48 S.W. 2d 1033 (Tex., 1932); Red Cross Line v. 
Atlantic Fruit Co., 264 U.S. 109 (1924); Matter of Berkovitz v. Arbib & Houlberg, 230 N.Y. 
261, 130 N.E. 288 (1921). 


& P, 239 supra. 
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should be enforced, and not that all future-disputes clauses should be 
unenforcible. However, an examination of the merits of arbitrating the 
industrial nonjusticiable dispute reveals that such a limitation would be 
productive of more harm than good. 


IV. THe NonJusTIciaB_e DisPuTE 


Arbitration of the nonjusticiable dispute is a product largely of indus- 
trial relations. Disputes as to union recognition, new wage provisions, 
or perhaps a form of union security under an already existing contract 
cannot be settled in the courts. If they are to be settled at all, they must 
be arbitrated. Nevertheless, the majority of arbitration statutes state 
that only disputes which may be the subject of an action at law or suit 
in equity can be arbitrated under the statutes. The result is that much of 
labor arbitration is excluded from the enforcibility provisions of these 
statutes. The requirement itself is anomalous, since at common law any 
dispute could be arbitrated.® The legal sanctions—those there were— 
applied to all arbitrations alike. Thus, awards settling nonjusticiable 
disputes which would have been upheld at common law may be stricken 
as defective under the statute. It cannot be denied, however, that there 
is an essential difference between the arbitration of a dispute arising 
under an already established contract—disputes as to “rights” —and the 
arbitration of so-called disputes as to “interests,” e.g., wage issues and 
other collective bargaining matters. These last disputes arise most fre- 
quently in the attempt to agree upon the terms of a new contract. 
Whether or not their settlement can be brought under the heading of 
arbitration at all is a disputed question. 

There are those who maintain that this is not arbitration at all. “Real 
arbitration would properly seem to imply the disposition of a dispute 
in accordance with some standard—possibly a law, a trade practice or a 
provision in a contract—which the parties to the dispute concede to 
exist, although they cannot agree upon what it means or how it is to be 
applied in a particular case.” Courts fulfill this sort of function; and 
in this sense arbitration is a substitute for the judicial process. Labor- 
management groups, however, also use arbitration as a substitute for 
collective bargaining. It is not uncommon for labor and management to 
submit an adjustment to arbitration if they cannot agree on the pro- 


% See Annotation, 47 L.R.A. (N.S.) 380, 443 (1911). 


* Compare Continental Bank Supply Co. v. Internat’] Brotherhood of Bookbinders, 239 
Mo. App. 1247, 201 S.W. ad 531 (1947). 


*4 Gregory, Labor and the Law 402 (1946). 
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posed changes in the contract or the wage rate. This is especially so in 
situations where the contract runs from year to year subject to reopening 
provisions for change each year, or where the wage rate is made a flexible 
one, determined by the cost-of-living index or business conditions at the 
time of renewal. In the sense that the parties have abjured recourse to 
further bargaining in situations of this sort, arbitration in these instances 
is arguably not a continuation of the collective bargaining process at all. 
Collective bargaining in the ordinary sense ended when the parties were 
unable to agree on the matter in issue and called in an arbitrator to reach 
a decision for them. He is a substitute for a bargaining process which 
has broken down in circumstances where the parties could not call in a 
court. Indeed, as Mr. Fraenkel has pointed out, the courts cannot use 
the “ouster” rationale to refuse to enforce this kind of arbitration, for 
the courts would not hear the dispute in any case.” Nevertheless, in a 
jurisdiction which has been foremost in the enforcement of arbitration 
agreements, the court has balked at taking this step. 

In the Matter of Buffalo & Erie R. Co. the New York Court of 
Appeals refused to enforce an agreement to arbitrate a wage provision 
in a yearly collective agreement which was up for renewal. The court 
found as its stumbling block that “no power exists in the courts to make 
contracts for people. .. . A contract that the court shall determine what 
an agreement shall be for the future is unenforcible, unless the lines of 
the agreement have been laid out by the parties.”* In his dissent Judge 
Pound commented tersely, “The court makes no contract for the parties. 
It enforces one already in existence.”** The New York state legislature 
was not persuaded by the argument of the majority, or rather, was con- 
vinced of the desirability of arbitrating such disputes, and some time 
thereafter amended its arbitration statute in the following manner: “A 
provision in a written contract between a labor organization, . . . and em- 
ployer or employers . . . to settle by arbitration a controversy or contro- 
versies thereafter arising between the parties to the contract including 
but not restricted to controversies dealing with rates of pay, wages, 
hours of employment or other terms or conditions of employment . . . 
shall likewise be valid, enforceable and irrevocable, save upon such 
grounds as exist at law or in equity for the revocation of any contract.”™ 

‘s Fraenkel, Civil and Commercial Arbitration Law—The Legal Enforceability of Agree- 
ments to Arbitrate Labor Disputes, 1 Arb. J. 360 (1937). 

 a50 N.Y. 275, 165 N.E. aor (1929). §1 Thid., at 292. % Thid., at 293. 


% N.Y. Civ. Prac. Act (Thompson, part II [Supp. 1942]) § 1448. As the New York statute 
was originally written, only disputes which could be the “subject of an action” were arbitrable. 
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As a result of this amendment, the New York courts will now enforce 
the arbitration of nonjusticiable labor-management disputes; “° but they 
still refuse to decree the arbitration of disputes arising over the terms 
of a new contract.” Resourceful lawyers are already seeking a passage 
around this position, writing collective agreements in such a manner that 
changes or modifications in the agreement may be arbitrated under the 
guise of the old contract. Thus, while paying lip service to the New York 
doctrine, a New Jersey court enforced an agreement to reopen and to 
arbitrate the question as to whether certain wage adjustments stipulated 
in a contract were to become effective or not.” Under such a view any 
reopening provision would pass muster as an arbitrable matter under an 
existing contract. It is apparent that the arbitrator would be faced with 
much the same problems involved in a dispute over a clause in a new 
contract. 

It is not difficult to see the underlying basis of the New York doctrine. 
It is the spectre of “compulsory arbitration” that has frightened the 
courts. The perils of forcing parties to arbitrate the provisions of a new 
contract are obvious. The parties are deprived of the ultimate sanctions 
of collective bargaining—recourse to self-help. The contract is imposed 
from above, rather than proposed from below. But the situation would 
appear to be somewhat different when the parties have agreed to arbi- 
trate provisions of the new contract. There the consensual element is 
present. The parties have voluntarily forsworn their privileges of self- 
help. They have defined the jurisdiction of the arbitrator; they have pro- 
vided a means for submitting the dispute to him; and they have deter- 
mined at what point—probably only after complex conciliation and 
mediation procedures have been followed—the dispute will be sub- 
mitted. And, most important, they have provided for the selection of 
their own arbitrator. Thus, if compulsory arbitration be a spectre in this 
situation, it is indeed an illusive one. 

A more substantial objection to enforcing the arbitration of disputes 
concerning new contract provisions is the absence of any fixed criteria 
or standard to guide the arbitrator in his deliberations. The arbitrator 


7° Compare Local 474, Nat’] Food Chain Store Employees, CIO v. Safeway Stores, 274 
App. Div. 779, 81 N.Y.S. ad 142 (1948) (order to arbitrate dispute over change of normal work- 
ing hours); In the Matter of Miroflex Products Co., 192 N.Y. Misc. 673, 80 N.Y.S. 2d 788 
(1948) (whether salary may be reduced is a proper matter for arbitration). 


™ Marseillaise French Baking Co. v. O’Rourke, 121 N. Y.L.J. 1270 (1948); cf. Kallus v. Ideal 


Novelty and Toy Co., 292 N.Y. 459, 55 N.E. 2d 737 (1944); Ford Instrument Co. v. Dillon, 
77 N.Y.S. ad 72 (1947). 


™ United E. R. & M. Workers v. Nat’l Pneumatic Co., 134 N.J.L. 349, 48 A. 2d 295 (1946). 
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is on the spot. The area of the parties’ demands somewhat delimits his 
task; but this is apt to be deceptive. If the arbitrator is an expert in the 
particular industry he may have enough knowledge of analogous past 
situations to guide him in reaching his decision. Certainly, such an arbi- 
trator would have enjoyed the full confidence of both parties when he 
was selected, and probably would continue to do so, although one party 
came to believe that it would get more by self-help. Surely if such earlier 
confidence was at all warranted, his decision should be more acceptable 
than one achieved by recourse to industrial warfare. 

More and more, as arbitrators gain experience in arbitrating such dis- 
putes, governing principles will be evolved. It has already been claimed, 
“The arbitration of a wage dispute is not an unpredictable process.” 
But a more realistic conclusion would seem to be that of David Cole, 
who admits: “It may fairly be said that at present the setting of wages 
is a subjective matter, and that it varies with the arbitrator. This is not 
as hazardous as it sounds, however, because the purposes and philoso- 
phies of the several arbitrators is [sic] quite well known to the parties 
before they are selected.”* 

It is unfortunate that a refusal by the courts to enforce arbitration 
of the nonjusticiable dispute is tantamount to their decreeing industrial 
strife. These are the most vexing disputes—the ones over which unions 
are most likely to strike. Furthermore, the result is almost bound to be 
that someone will lose an advantage which he thought he had secured 
in the contract and will be adversely affected by changes in the bar- 
gaining climate against which he had tried to guard in the agreement 
itself. 

Disputes, strikes, and other forms of labor-management warfare are 
bound to occur in a free-enterprise society, and as one writer has ob- 
served,” “[T ]he best technique of reducing their number is the creation 
of labor conditions which satisfy both parties to the greatest possible 
extent. A further condition of smoothly functioning labor-management 
relations is the unconditional acknowledgment of the sanctity of con- 
tracts and the necessity of absolute adherence to all contractual obli- 
gations.” Combining this thought with the similarly basic principle that 
in “true” arbitration the parties are free to select their own arbitrator, 
there seems to be no reason why the parties to a labor dispute should not 


3 Justin, Arbitrating a Wage Dispute Case, 3 Arb. J. (N.S.) 228 (1948). 


™ Cole, Fixed Criteria in Wage Rate Arbitration?, 3 Arb. J. (N.S.) 169, 174 (1948). Mr. 
Cole is Chairman of the Basic Steel Panel of the NLRB. 


% Braun, The Settlement of Industrial Disputes 21 (1944). 
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be compelled to honor their voluntary commitments to arbitrate a dis- 
pute over the terms of a new contract, or any other nonjusticiable matter. 


V. ARBITRATION OF GRIEVANCES 


Vital as the arbitration of disputes concerning “interests” may be, by 
far the most important and widespread use of arbitration in the labor 
relations field has been in the disposition of grievances arising under col- 
lective agreements. This has resulted in the transfer of disputes con- 
cerning “rights” from the judicial to the arbitral arena. An integral part 
of the modern collective agreement is a grievance procedure—a device 
for the settlement of claims arising from alleged violations of contract 
provisions. This procedure is usually reserved for disputes over the 
interpretation or application of the collective agreement, with arbitra- 
tion as the last step of the procedure, to be used after all efforts to settle 
grievances by bargaining have failed. There may be four or five steps 
in a grievance procedure. The aggrieved employee may be required first 
to take up his “claim” or grievance with his foreman; then, if no settle- 
ment is reached, a union representative will be called in. The next step, 
provided no settlement has been effected, will involve a conference with 
higher officials of the company and, perhaps, of the union as well. The 
last steps require meetings between the union representatives and com- 
pany officials, perhaps providing ultimately for a conference between 
national representatives of the local’s union and top management. The 
final action will be submission to arbitration. 

From this it becomes apparent that arbitration facilities and pro- 
ceedings must be so effective that the contending groups will submit to 
these procedures rather than resort to industrial warfare or litigation. 
The dispute may not be a “large” one, but if it gets to the arbitrator 
it is going to be a sharply contested one. “Hence arbitration, as the final 
step of the grievance procedure, provides an adequate means of settling 
these disputed issues, a perfect face-saving device for the parties who are 
at loggerheads, each hating to back down, and a convenient technique 
for the avoidance of the kinds of frictions that eventually boil over into 
strikes.”"® 

The courts are not equipped to fulfill this arbitral function. In liti- 
gation the object of each party is to win his immediate objectives. The 
procedure can end only in victory for one party and defeat for the other; 
for except within very narrow limits a judge cannot couch his decisions 


% Gregory & Katz, Labor Law, Cases, Materials and Comments 1198 (1948). 
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in the fluid and casual terms familiar to arbitrators. Of greater impor- 
tance, however, is the circumstance that the strict judicial process is not 
conducive to good will and amicable relations. Litigants are strangers, 
for the most part; employers and employees live together. Continuous 
adjustment and not permanent disposition of the occasional matter of 
disagreement, is the result desired. The fact that settlement by arbitra- 
tion is a friendlier method than court proceedings, the greater infor- 
mality of arbitration, the parties’ greater influence in the composition 
of the deciding tribunal, and the formulation of their own rules of pro- 
cedure, all argue for submitting the dispute to this extra-judicial pro- 
cedure. An additional reason for labor disputants choosing arbitration 
is that they can be represented on the arbitration board. Whether or not 
it is justified," the undeniable effect of this is to induce greater faith in 
the competence of the deciding tribunal. Finally, the peaceful settlement 
of the labor dispute cannot await the convenience of crowded court 
calendars. 

The judicial tradition itself has not been one to generate confidence 
in labor disputants. Of late the realization has become current that while 
courts may be impartial between man and man in proper controversies, 
there is not so much assurance that they can achieve the same impar- 
tiality between contending groups of employers and employees. It may 
be argued that it is equally difficult for an arbitrator to be impartial. 
This may be true, but in arbitration, at least, the parties are able to select 
the peculiar “conglomeration of prejudices” which they believe will lead 
to the most expedient adjustment. The arbitrator in all probability will 
be an expert in labor-management relations. Moreover, he is not ex- 
pected, as is the judge, to apply legal principles solely. He is expected to 
employ ethical concepts and precepts of behavior resting upon custom or 
public opinion. (Of course, it cannot be gainsaid that some judges follow 

7 Judge Evans found the partisan arbitrator an anomaly. In a suit to impeach an award 
settling a wage dispute under the Railway Labor Act, 48 Stat. 1185 (1934), 45 U.S.C.A. §151 
(1943), where the arbitrators had been unable to agree at first sitting, Judge Evans com- 
mented, ‘‘An open-minded consideration of the questions at issue can hardly be expected where 
arbitrators are chosen to represent contestants. It is somewhat of a misnomer to call them 
arbitrators. They are advocates. It could hardly be expected that such partisans would surren- 
der one iota of their claims until the arrival of the psychological moment for concessions. 

‘And such contentions of the partisan members, persistently asserted, would prove dis- 


couraging to the neutral arbitrators whose inclinations and desires would be to terminate their 
labors before exhausting all efforts to reach an agreement. 

‘*... Doubtless it [Congress] . . . acted on the assumption that these [partisan] members 
would bring to the body as a whole, information and experience that would be valuable. But, 
at the same time, it necessarily made a speedy disposition of the controversy more difficult.” 
Atchison, T. & S. F. Ry. Co. v. Brotherhood of Locomotive Firemen and Enginemen, 
26 F. ad 413, 419 (C.C.A. 7th, 1928). 
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the same process, but it is more difficult to convince a layman of this.) 
All in all, it must be conceded that the arbitrator brings something to the 
labor-management dispute which a judge could not bring to it. 


VI. State ENFORCEMENT OF ARBITRATION AGREEMENTS 


In the various states the movement toward enforcement of industrial 
arbitration agreements has already started. Delaware has been the first 
to enact a special labor statute that expressly enforces arbitration agree- 
ments."* The state of Washington’s old “general” statute had excluded 
labor agreements unless the parties had specifically provided in the 
agreement that the statute was to apply. This was amended in 1947 
to provide that employers and unions may agree upon any method and 
procedure for the settlement of existing and future disputes and their 
agreements be valid and enforcible to the same degree as any other 
contract.” 

In view of the fact that the first statutory undertaking to enforce 
future-disputes clauses in arbitration agreements (including labor-man- 
agement agreements) occurred in 1920, a trend toward greater enforci- 
bility is apparent, in spite of its slow beginning. The courts, also, have 
responded somewhat to the demand for enforcement of these agree- 
ments. Indeed, the Minnesota court has taken the incredible step of 
overturning the common-law rule!*° The only other state court to have 
gone so far is the Colorado Supreme Court, which accomplished the 
same result as early as 1925 with no disturbing repercussions.*’ These 
decisions constitute an important step ahead; for despite the many stat- 
utes in this field the influence of the common law remains potent. This 
is because in all but one of our states® the parties have the choice of 
following the statutory procedure or of formulating their own rules. 
But if they choose the latter course, the arbitration is governed by 
common-law principles. The statutes have been held merely to have 
supplemented the common law, not to have overturned it.** Thus, most 


% Del. L. (1947) c. 196, § 7. 7” Wash. L. (1947) c. 209. 

*e Park Construction Co. v. Independent School District, 209 Minn. 182, 296 N.W. 475 
(1941). 

§t Ezell v. Rocky Mountain Bean & Elevator Co., 76 Colo. 409, 232 Pac. 680 (1925). 


% The courts in the state of Washington have declared that with the passage of their state 
arbitration act common-law arbitrations disappeared in Washington. Compare Gord v. F. S. 
Harmon & Co., 188 Wash. 134, 61 P. 2d 1294 (1936). 


8s Compare Cockrill v. Stamoules, 68 Cal. App. 2d 184, 156 P. 2d 265 (1945); Alexan- 
der v. Fletcher, 206 Ark. 906, 175 S.W. 2d 196 (1943); Sukonik v. Shapiro, 333 Pa. 289, 5 A. 
2d 108 (1939); Ezell v. Rocky Mountain Bean & Elevator Co., 76 Colo. 409, 232 Pac. 680 
(1925). 
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of the state courts have two possible legal agencies whereby they may 
enforce arbitration agreements. One is the common law, which would 
necessitate reversing many old decisions, and the other is applying, 
wherever possible, the arbitration statutes of the state. Obviously this 
latter alternative can have only limited success. 

The courts of Pennsylvania long ago decided that the exclusion in 
Pennsylvania’s arbitration statute of “personal service contracts” did 
not apply to collective bargaining agreements.™ Since that exclusion was 
inserted to avoid violation of the constitutional prohibition of involun- 
tary servitude—an objection clearly inapplicable in the situation before 
the court—this construction appears well justified. Of late, however, 
this interpretation has been questioned. The Pennsylvania arbitration 
act has been held not to apply to an arbitration proceeding in which the 
union requested an award for the reinstatement of an employee.* Thus, 
the situation in Pennsylvania appears to be that the nature of the dis- 
pute, and not the fact that it arises under a collective agreement, is the 
determining factor as to whether the statute may be used to enforce 
the agreement. 

The California courts, on the other hand, have had to hold that col- 
lective bargaining agreements are not “contracts pertaining to labor” 
in order to make enforcible arbitration clauses appearing in such agree- 
ments.*® The California arbitration statute is one of the Draft State 
type, making agreements to arbitrate irrevocable, except that “. . . the 
provisions of this title shall not apply to contracts pertaining to labor.’’*” 
A suit was brought by a garment workers’ union to enforce an arbi- 
tration award. The defendant pleaded that the agreement, and hence 
the award, was not enforcible at common law and had not been made 
enforcible by statute. But the court found that a collective bargaining 
agreement was not a contract “pertaining to labor” within the meaning 
of the California statute and specifically enforced the award. On the 
face of it this seems far-fetched,** but the California Supreme Court 
justified its position by pointing out that the exception had been made 
in its statute, as in Pennsylvania’s, to afford protection against possible 
involuntary servitude. 


% Kaplan v. Bagrier, 12 Pa. D. & Co. Rep. 693 (1929). 

*s Retail Drug Union v. Sun Ray Drug Co., 12 B.N.A. Lab. Arb. 418 (Pa. Ct. C.P., 1949). 
Levy v. Superior Court, 15 Cal. 2d 692, 104 P. 2d 770 (1940). 

87 Cal. Code Civ. Proc. (Bender-Moss, 1947) part 3, tit. X, § 1280. 


8 A note in 14 So. Calif. L. Rev. 64 (1940) criticizes the court for distorting the statute. 
See 29 Calif. L. Rev. 411 (1941) for a more sympathetic critique. 
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Some courts, however, have been unable to construe their statutes in 
such manner. The Ohio General Arbitration Act is fairly explicit in ex- 
cluding labor contracts. It provides that “the provisions of this act shall 
not apply to (a) collective or individual contracts between employers 
and employees in respect to terms or conditions of employment.” In 
the face of this unambiguous language, the Ohio courts feel that their 
hands are tied. In refusing to enforce an arbitration agreement, in a suit 
brought by a union to compel a recalcitrant utility company to arbi- 
trate, a lower Ohio court declared: “The Court is not adverse to ac- 
cepting the view that all valid contracts made by mature men should be 
specifically enforced; that pretexts should not be resorted to, to evade 
them; and that where no argument exists based on reason and justice 
or common morality for avoiding a valid agreement, compulsory per- 
formance of such agreements should be decreed. Yet no Court can con- 
travene positive legislative enactments, or ignore the pronouncements 
of its superior courts.” It should be noted in passing that Ohio has 
three special labor arbitration statutes designed to promote and encour- 
age the arbitration of labor disputes. 

The prospects for establishing state enforcement of industrial arbi- 
tration agreements do not appear bright. Only the most vigorous and 
daring of courts seem willing and able to break through the dark and 
tangled web of precedent on the subject. And even courts capable of the 
most liberal statutory construction are confronted by statutes which 
close the door firmly against enforcement. True, a statutory trend 
toward enforcement of these agreements is discernible in the states, but 
this at best is an unwieldy solution. Even if the process of persuading 
state legislatures to amend their arbitration laws were a reasonable or 
practical one, this solution would not be completely satisfactory. For 
lack of uniformity is bound to ensue (at least, it has in everything else 
the states have done); and in the peculiar context of labor relations, 
uniformity of law is essential if agreements to arbitrate are to be effec- 
tively enforced. 

With the growth of national labor organizations and the resulting 
unionization of whole industries, the “master collective bargaining 
agreement” has come upon the scene, governing large segments of labor- 
management relationships on a sectional or nation-wide basis. These 
agreements are drawn so as to cover an international union and all of 


% Ohio Code Ann. (Throckmorton, 1940) § 12148-1. 


* Utility Workers Union v. Ohio Power Co., 36 Ohio Ops. 324, 326, 77 N.E. 2d 620, 632 
(1947). 
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its locals, as well as a corporate employer and all of its widespread 
plants organized by that union. Indeed, some of them cover many com- 
panies. Thus, such agreements may cover employment units in a great 
number of jurisdictions, spread over the length and breadth of the 
United States. Under a “master contract” negotiated in Chicago, a 
grievance may arise in Utah and, perhaps, be arbitrated in a third state. 
This would present almost insuperable problems of enforcement in the 
present context of widely varying judicial attitudes and the complex 
set of conflicts-of-law rules in which the subject is enveloped. 

Much of the confusion and instability surrounding the enforcement 
of arbitration agreements stems from the fact that, by and large, each 
state will treat an arbitration agreement according to the dictates of its 
own legal attitude on the subject. Unlike other contracts, the place where 
the agreement was made, and even the intention of the parties as to 
which law will apply, likely as not will be ignored. This conflicts-of-law 
result is an outgrowth of two completely dissimilar attitudes toward arbi- 
tration. The first of these was the early conviction of some courts that 
the agreement should not be enforced. The second was the attitude 
deemed necessary to safeguard the constitutionality of the new arbi- 
tration statutes. Both of these positions were achieved by labeling the 
arbitration provisions as a “procedural” remedy.** This enabled courts 
to refuse to enforce foreign-made agreements to arbitrate on the ground 
that procedure was a matter for the forum to decide.** And later, de- 
cisions upholding the constitutionality of arbitration statutes were fa- 
cilitated by regarding such statutes as mere regulations of the procedures 
which the courts were to follow.®* The result of all this has been that an 
agreement to arbitrate is valid or invalid according to the laws of the 
state in which the agreement is made; but whether or not the agreement 
will be enforced is for the law of the forum to decide. It is apparent that 
such a doctrine can produce only confusion and unpredictability. 

As one writer has pointed out, the courts stuffed the arbitration clause 


* Phillips traces the origins of “lex fori” as applied to arbitration cases in Arbitration and 
Conflicts of Laws: A Study of Benevolent Compulsion, 19 Corn. L.Q. 197, 213 et seq. (1934). 


% Meachem v. Jamestown Ry., 211 N.Y. 346, 105 N.E. 653 (1914). 


%3 Berkovitz v. Arbib & Houlberg, Inc., 230 N.Y. 261, 130 N.E. 288 (1921). This approach 
can be rationalized in suitable legal terminology. As Justice Brandeis said, ‘The substantive 
right created by an agreement to submit disputes to arbitration is recognized as a perfect obli- 
gation. . . . The reluctance of the federal court goes merely to the remedy.” Red Cross Line v. 
Atlantic Fruit Co., 264 U.S. 109, 123 (1924). Previously the federal rule had been that the 
state arbitration acts could not affect the power of the federal courts. The agreement was void 
no matter where made. Lappe v. Wilcox, 14 F. 2d 861 (1926); United States Asphalt Refining 
Co. v. Trinidad Lake Petroleum Co., Ltd., 222 Fed. 1006 (D.C.N.Y., tors). 
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into the “procedure” pigeonhole in order to effectuate their policy no- 
tions on the matter.** Still, the law today would be much simpler if 
courts had merely refused to enforce these agreements on policy grounds 
alone rather than by achieving their ends through dressing up these 
clauses in unsuitable clothing. The arbitration clause is hard to distin- 
guish from any other clause in the contract, and the line between “sub- 
stance” and “procedure” is a shadowy one indeed. In England, for ex- 
ample, the enforcement of an arbitration agreement is considered a 
matter of substance, to be determined by the law of the place of per- 
formance.” 

In late years the federal courts have placed the arbitration clause in 
its proper context in the law of contracts. The Supreme Court, albeit 
without departing from the doctrine that the enforcibility of these 
agreements is a matter of procedure, has announced that the federal 
courts will determine whether or not to enforce an arbitration agree- 
ment by looking to the law of the place where the agreement had been 
made. Thus, if the agreement to arbitrate had been made in a state 
which provides for enforcement, an action in a federal court on a dis- 
pute arising under the contract will be stayed pending compliance with 
the arbitration provision. Otherwise the suit will be entertained. The 
result is certainly a step toward consistency in the enforcement of arbi- 
tration agreements; but so long as the state courts cling to the conflicts 
rule that enforcement will be decreed or refused according to the law of 
the forum, the step will have little effect. 

Awards, on the other hand, have received a more consistent judicial 
treatment than that accorded the unexecuted agreement. In keeping 
with the common-law view that the award would be sanctioned legally 
even though the bare agreement would not,®’ most states will enforce 
an award rendered in a foreign state. Of course, the speedy remedies 
provided by the modern statutes are not available to enforce an award 
handed down in a foreign state,** but the award can be enforced by 


% Phillips, op. cit. supra note or. 

- Hamlyn & Co. v. Talisker Distillery, [1894] A.C. 202; Spurrier v. LaCloche, [r902] A.C. 
446. 

6 Shanferoke Coal and Supply Corp. v. Westchester Service Corp., 293 U.S. 449 (1934). 

97 Cases and authority cited note 8 supra. 

* The power of the court to enforce awards summarily stems from the arbitration statute. 
In the absence of specific statutory authority the common-law method is the only method 


available for enforcing foreign awards. United Electrical, Radio and Machine Workers of Amer- 
ica (U.E.) v. General Electric Co., 193 N.Y. Misc. 146, 83 N.Y.S. 2d 768 (1948). 
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bringing an action on it almost anywhere,” in much the same manner 
as foreign judgments are enforced.’ The award will be considered final 
and binding upon the issue—unless the state is one with a strong policy 
against enforcement. That is, if a court regards the agreement as com- 
pletely void because against public policy—and several so regard future- 
disputes clauses—the award, foreign or domestic, will not be given any 
binding effect.’ 

It is readily apparent that state regulation of the labor-management 
agreement to arbitrate not only brings about the usual irregularities of 
interpretation and application (the same collective agreement means 
different things in different states), but places the element of enforci- 
bility literally beyond the control of the parties. Either party can frus- 
trate the agreement with a fair degree of ease. If any sort of reliability 
is to be injected into the field of labor arbitration, some degree of uni- 
formity or control must be achieved. An appropriate federal arbitration 
statute would solve many of the current ills, although certainly not all 
of them. And, further, if both state and federal courts could be per- 
suaded to abandon the “procedural” label which has been affixed to the 
enforcement of agreements, the whole affair might become quite manage- 
able. It is likely that the first achievement will come more readily than 
the second. 


VII. FEDERAL ENFORCEMENT OF INDUSTRIAL 
ARBITRATION AGREEMENTS 


The movement toward a federal industrial arbitration statute has been 
propelled in the federal courts, as in the state courts, by judicial discon- 
tent with the existing situation. Dissatisfaction with the present federal 
arbitration statute has been expressed through disagreement as to how 
that statute is to be applied, and whether or not the federal statute ex- 
cludes contracts between employers and employees from its operative 
terms. Some of the federal courts of appeal have already applied the 
statute to arbitration clauses contained in collective agreements. The 
present Federal Arbitration Act is an outgrowth of the Draft State Act 
promulgated by the American Arbitration Association, and although it 

*° Compare Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 121 (1924) where the cases 
are cited. 

10° See 2 Beale, Conflict of Laws 1249 (1935) and cases cited therein. 


tot Compare Shafer v. Metro-Goldwyn-Mayer Distributing Corp., 36 Ohio App. 31, 172 
N.E. 689 (1929), refusing to enforce a foreign award; Gilbert v. Burnstein, 255 N.Y. 348, 
174 N.E. 706 (1931), enforcing a foreign award. 
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differs in some important respects it is modeled closely upon the New 
York act. Fostered by maritime and commercial interests, the whole 


Act was drafted before any thought was given to the labor contract. 
Apparently as an afterthought the words of exclusion were appended to 
the first section of the Act.’ The first section of this statute does 
nothing more than define “maritime transactions” and “commerce,” and 
ends with the proviso that “nothing herein contained shall apply to con- 
tracts of employment of seamen, railroad employees, or any other class 
of workers engaged in foreign or interstate commerce.” The second sec- 
tion makes valid and enforcible all arbitration agreements appearing in 
any maritime transaction or “contract evidencing a transaction involving 
commerce.” 

Section 3 of the Federal Act empowers the federal courts to stay court 
proceedings in any case where the issue involved is referable to arbi- 
tration under a written agreement. This section, set out in a footnote 
below,’ is phrased very broadly and, on its face, appears applicable to 
any suit brought upon any issue referable to arbitration. There is a 
question, however, whether the exclusion in Section 1 applies through- 
out the act or merely delimits the definitions of “commerce” and “mari- 
time transaction,” neither of which terms is used in Section 3. In suits 
filed by employees under the Fair Labor Standards Act™ to collect 
unpaid overtime wages from their employers, the federal courts have 
split upon the question as to whether the proceeding should be stayed 
pending arbitration as provided in the applicable collective bargaining 
contracts, or whether the suit should be entertained. The Court of 
Appeals for the Third Circuit has taken a broad view of Section 3 and a 
narrow view of Section 1. Finding that claims arising under the Fair 
Labor Standards Act were legal rights which may be arbitrated, Judge 
Goodrich in two cases’ ordered the actions stayed until the arbitrations 
were held. This same court has maintained this view in later cases.’ 

t8 Judge Parker maintains that the exclusionary clause was added because “‘Congress was 


steering clear of compulsory arbitration of labor disputes. . . .” Int’l Union United Furniture 
Workers v. Colonial Hardwood Floor Co., 168 F. 2d 33, 36 (C.C.A. 4th, 1948). 

*°3 Section 3 reads: “If any suit or proceeding be brought in any of the courts of the United 
States upon any issue referable to arbitration under an agreement in writing for such arbitra- 
tion, the court in which such suit is pending, upon being satisfied that the issue involved in 
such suit or proceeding is referable to arbitration under such agreement, shall on applicaton of 
one of the parties stay the trial of the action until such arbitration has been had in accordance 
with the terms of the agreement, providing the applicant for the stay is not in default in pro- 
ceeding with such arbitration.” 61 Stat. 669 (1947), 9 U.S.C.A. § 3 (Supp. 1948). 

#04 52 Stat. 1060 (1938), 29 U.S.C.A. §§ 201-219 (1947). 


*°6 Donahue v. Susquehanna Collieries Co., 138 F. ad 3 (C.C.A. 3d, 1943); Watkins v. Hud- 
son Coal Co., 151 F. ad 312 (C.C.A. 3d, 1945). 


16 Evans v. Hudson Coal Co., 165 F. 2d 970 (C.C.A. 3d, 1948). 
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The Sixth Circuit, however, only a year after the Donahue case, read the 
exclusionary clause to apply to the whole Act and refused to order a 
stay.’” Early indications were that the Court of Appeals for the Fourth 
Circuit had joined Judge Goodrich,’™ but last year Judge Parker took 
an opportunity to clarify his court’s position. This was in a suit brought 
by an employer against a labor union and its local under Sections 301 
and 303'” of the Taft-Hartley Act to recover damages arising from a 
strike.“° In refusing to order a stay, Judge Parker based the decision 
upon the fact that the arbitration clause in the collective bargaining con- 
tract had no relation to such claims of damage. He went on to say that 
the Federal Arbitration Act could not be applied to enforce such an arbi- 
tration agreement, adopting the view (and taking direct issue with Judge 
Goodrich) that the exception of contracts of employment in the first 
section applied to the whole Act. 

There the situation lies. The Third Circuit is willing to make the labor 
arbitration agreement subject to the “stay” provisions of Section 3 of 
the Federal Arbitration Act. The Fourth and Sixth Circuits have lined 
up against this procedure. In the Watkins case, however, the Supreme 
Court denied certiorari," possibly indicating agreement with the Third 
Circuit. In any case, the result is to further the legal confusion sur- 
rounding arbitration in this country. Of greater significance than this, 
perhaps, is the fact that the disagreement of the federal courts of appeal 
has made ambiguous those provisions of the Taft-Hartley law which 
touch the industrial arbitration agreement. Thus, whether an arbitration 
clause limits the ability of a party to sue under Section 301 of the Taft- 
Hartley Act,™* which authorizes suits in the federal courts for violation 
of collective bargaining contracts, is a matter of doubt. At this writing 
no pronouncement upon this question has been made. Obviously, if 
Judge Parker’s views are to prevail, the labor-management arbitration 
clause will command little respect in the federal courts. Under Judge 
Goodrich’s view of the Federal Arbitration Act, however, it might still 


107 Gatliff Coal Co. v. Cox, 142 F. 2d 876 (C.C.A. 6th, 1944). 

18 Compare Agostini Bros. Bldg. Corp. v. United States, 142 F. 2d 854 (C.C.A. 4th, 1944), 
where Judge Parker held that the power of the court to grant a “‘stay” under Section 3 of the 
Arbitration Act was not limited by the provisions of Section 2 which make valid and en- 
forcible only arbitration agreements ‘‘in any contract or maritime transaction or transaction 
involving commerce.” [61 Stat. 672 (1947), 9 U.S.C.A. § 2 (Supp. 1948).] 

"9 61 Stat. 156, 29 U.S.C.A. § 185 (Supp. 1948). 

@ Int’l Union United Furniture Workers v. Colonial Hardwood Floor Co., 168 F. ad 33, 
36 (C.C.A. 4th, 1948). 

( ™ Watkins v. Hudson Coal Co., 151 F. ad 311 (C.C.A. 3d, 1945), cert. den. 327 U.S. 777 
1946). 
61 Stat. 156, 29 U.S.C.A. § 185 (Supp. 1948). 
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be possible for one of the contracting parties to stay an action brought 
under Section 301 pending arbitration. 

To make the labor-management arbitration agreement enforcible only 
by use of the “stay” provision of the Federal Arbitration Act is, at best, 
a half-hearted result which cannot prove of much value. The “stay” 
provision is certainly a necessary condition to the enforcement of arbi- 
tration agreements. But without the other two provisions for enforce- 
ment—that giving the court the power to compel arbitration by an order, 
and the collateral method of empowering the court to appoint arbitrators 
—the effect of this “stay” must be to prolong industrial strife rather than 
to shorten it. For neither party could compel the other to arbitrate or to 
choose arbitrators; and each would be foreclosed from suing on the 
cause in court. It is evident that if any effective action is to be taken to 
enforce industrial arbitration agreements it must be taken by Congress. 
If the enforcibility of these agreements be a goal, a federal statute is the 
solution. 

There are two methods of enforcing arbitration agreements through 
federal statutes which appear the most feasible. The first is to amend 
the existing Federal Arbitration Act to make the whole statute clearly 
applicable to contracts between employers and employees. The second 
method would be to add a section to the National Labor Relations Act 
which would make it an unfair labor practice for an employer or a labor 
union to fail to comply with an arbitrator’s award, or refuse to comply 
with the terms of an arbitration clause set forth in a collective bargaining 
agreement.""* 

There are many advantages to be gained from amending the present 
federal arbitration statute. Not only is the statute well drawn, on the 
whole, but it has had the benefit of almost thirty years of judicial con- 
struction. At the present time the Act provides that arbitration agree- 
ments in a “contract evidencing a transaction involving commerce” 
as well as maritime contracts are valid and enforcible. This jurisdic- 
tional requirement would have to be changed to something like that of 
the National Labor Relations Act, so that agreements between em- 
ployers and employees engaged in “industries affecting commerce” could 
be made valid and enforcible under the Federal Act. The constitutional 
difficulties formerly presented by such a clause have long been sur- 
mounted. Of course, the exclusionary clause in the first section would 
have to be stricken. 

Aside from this, little change would be necessary. The Act is fairly 


"3 See Teller, A Labor Policy for America, c. 8, p. 171 et seq. (1945), where this suggestion 
was advanced. 


/ 
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general in its terms and, it is believed, capable of widespread applica- 
tion. Any arbitration agreement would be enforcible “save upon such 
grounds as exist at law or in equity for the revocation of any contract.” 
The Act is not confined to “justiciable disputes” and thus agreements 
as to “interests” would be arbitrable. Future-disputes clauses are ex- 
pressly made irrevocable, thus making the Act of practical value in the 
field of labor relations. If the judicial development in those states having 
similar statutes is any indication, the federal courts would no doubt 
assume jurisdiction to determine whether a dispute was or was not 
arbitrable.""* The only formal requirement of the arbitration agree- 
ment is that it be in writing, although, of course, the agreement must 
fulfill the requirements of a valid contract. 

Three methods of enforcement—taken from the original Draft State 
Act—are provided in the Federal Act: (1) direct enforcement of arbi- 
tration agreements by an order compelling arbitration; (2) indirect en- 
forcement by an order staying any action brought in violation of an 
arbitration agreement; (3) collateral enforcement by an order appoint- 
ing arbitrators empowered to proceed with arbitration. As a result of 
these enforcement provisions there need never be an “arbitration by 
default,” or an ex parte hearing. The parties are free to stipulate any 
method they wish for selecting the arbitrator. There is no provision that 
the arbitrator must be sworn, and no mention is made of the arbitrator’s 
oath at all. In the absence of any provision requiring the oath, the parties 
may be represented by “partial” arbitrators on arbitration boards, as so 
many of them apparently wish to be. Furthermore, the arbitrator is given 
the power to decide all questions of law and fact necessary to the settle- 
ment of the dispute. Indeed, any other provision would be completely 
impractical." If the arbitrator must refer questions of law to a court, 
or if a court is free to review his findings of fact and conclusions of law, 
arbitration will be deprived of many of its advantages. At any rate, in 
those jurisdictions where the arbitrators enjoy such power, the courts 
have not objected to its exercise.’”® 

There is only one stipulation made in the federal statute regarding 
enforcement of awards. If the parties have agreed that the award shall 
be made a judgment of a specified court, a party may apply to that court 


*t4 Brampton Woollen Co. v. Local Union 112, 61 A. 2d 796 (N.H., 1948); Matter of Int’! 
Ass’n of Machinists, [etc.] v. Cutler-Hammer, Inc., 297 N.Y. 519, 74 N.E. 2d 464 (1947). 

"5 The Illinois labor arbitration statute provides that the arbitrator must submit all ques- 
tions of law to a court. The statute is not used, for this and other reasons. Notes 54 and 56 
supra. 

116 Compare In the Matter of General Electric Co. (United Electrical, Radio & Machine 
Workers of America, CIO) 121 N.Y. L.J. 193 (1949); Matter of S. A. Wenger & Co., Inc. v. 
Propper Silk Hosiery Mills, Inc., 239 N.Y. 199, 146 N.E. 203 (1924). 
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for confirmation of the award at any time within one year. Notice of such 
application must be served upon the adverse party. In light of the com- 
mon-law doctrine that awards are enforcible if there has been no revo- 
cation of the agreement prior to the award, the present stipulation is 
apparently sufficient, although prudence might suggest that the binding 
validity of the award be made explicit. Adequate precautions against 
awards procured by improper means and procedures are included in the 
Federal Act,""" and provision is made for the modification or correction 
of an award,"* thus obviating the necessity of overturning the whole 
award where only a minor defect is present. The section which author- 
izes an order vacating an award where the arbitrator has improperly 
refused to postpone a hearing, has refused to hear pertinent and ma- 
terial evidence, or by other misbehavior has prejudiced the rights of any 
party, sets forth the only limitation upon the procedures which may be 
used. In general, it may be said that the requirement of “due process” 
is the only procedural limitation in the statute. 

It is not likely that the broadening of the jurisdictional area of the 
statute would meet strong opposition from the commercial world. Indeed, 
the present jurisdictional requirement has been attacked as awkward 
and unduly restrictive.* There is no reason why an arbitration agree- 
ment in a “contract evidencing a transaction in commerce” should be 
enforcible to the exclusion of any or all other types of contracts. It 
would be possible, of course, to keep the present jurisdictional require- 
ments for commercial contracts, while appending the proposed require- 
ment for labor-management contracts if this were desired. 


"7 The Federal Arbitration Act authorizes the district courts to vacate an award: 

(a) Where the award was procured by corruption, freud, or undue means. 

**(b) Where there was evident partiality or corruption in the arbitrators, or either of them. 

**(c) Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, 
upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the con- 
troversy; or of any other misbehavior by which the rights of any party have been prejudiced. 

“(d) Where the arbitrators exceeded their powers, or so imperfectly executed them that a 
mutual, final, and definite award upon the subject matter submitted was not made. 

“*(e) Where an award is vacated and the time within which the agreement required the 

award to be made has not expired, the court may, in its discretion, direct a rehearing by the 
arbitrators.” 61 Stat. 672 (1947), 9 U.S.C.A. § 10 (Supp. 1948). 


88 Under the Federal Arbitration Act an award may be modified by the district courts: 

“(a) Where there was an evident material miscalculation of figures or an evident material 
mistake in the description of any person, thing, or property referred to in the award. 

“*(b) Where the arbitrators have awarded upon a matter not submitted to them, unless it is 
a matter not affecting the merits of the decision upon the matters submitted. 

“*(c) Where the award is imperfect in matter of form not affecting the merits of the con- 


“The order may modify and correct the award, so as to effect the intent thereof and promote 
justice between the parties.” 61 Stat. 673 (1947), 9 U.S.C.A. § 11 (Supp. 1948). 


19 See Teller, A Labor Policy for America 175 (1945). 
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There are some disadvantages in achieving a method of enforcement 
of arbitration agreements by amending the present Federal Act in this 
fashion, although on the whole that statute as it now stands is deficient 
more for what it does not say than for what it does say. Perhaps the 
provision in the present statute which the parties to an industrial dis- 
pute—particularly the unions—would find most objectionable is the 
clause empowering the court to appoint an arbitrator where the parties 
themselves have made no provision for selecting one. This is the col- 
lateral method of enforcement named in the Act. Such a provision runs 
counter to prevailing labor-management prejudices concerning arbi- 
tration. It is a fundamental departure from the salutary principles of 
industrial arbitration to let the court impose arbitrators upon the parties. 
A possible solution would be to enforce only those agreements in which 
the arbitrator is named or in which a method of choosing the arbitrator 
is provided. Another possible solution is that of requiring the parties to 
choose from a panel of arbitrators, drawn up by the Federal Mediation 
and Conciliation Service or by the American Arbitration Association. 
The difficulty, at best, is not great, since most arbitration agreements in 
collective bargaining contracts either name the arbitrator or provide a 
procedure whereby one shall be selected. 

A more serious matter is the absence of anything in the Federal Act 
pertaining to the effect of the arbitration agreement, or of the award 
itself, upon the rights of individual union members. Nor is there any 
provision dealing with the type of authority, if any, a union member 
must give the union in order that he may be bound by the award, just 
as there is no provision enabling the individual member to enforce an 
award. Most of these questions have come up and have been answered 
in jurisdictions with similar statutes. It has been held in New York that 
an employee cannot sue upon a dispute covered by an arbitration clause 
in a collective agreement.’”° Under this view the individual employee is 
bound by the arbitration clause as well as by the award.’™ The action 
the union takes to settle the dispute, pursuant to the collective agree- 
ment, binds the employee. A necessary corollary to this view is the rule 
allowing the individual employee to enforce the award, usually as a third 
party beneficiary.**? In those states where the view still exists that the 

"= Compare Triboro Coach Corp. v. N.Y. State Labor Relations Board, 22 N.Y.S. ad ror3 
(1940), aff'd 286 N.Y. 314, 36 N.E. ad 315 (1941), motion for rearg. den. 287 N.Y. 647, 39 N.E. 


2d 276 (1941); Appeal of Devery, 266 App. Div. 213, 41 N.Y.S. ad 293 (1943); Di Natale v. 
Cavallero, 85 N.Y.S. 2d 424 (1948). 


™ Sperling v. Newtown Laundry Service, 264 App. Div. 878, 35 N.Y.S. ad 588 (1942); 
Curti v. Union Eng. Corp., 12 B.N.A. Lab. Arb. 292 (N.Y. S. Ct., 1949). 


™ Curti v. Union Eng. Corp., 12 B.N.A. Lab. Arb. 292 (N.Y. S. Ct., 1949). 
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union member is the actual party to the collective contract—and the 
union his agent—the union member can enforce the agreement or the 
award directly.’** The individual member is still bound by the arbitra- 
tion clause. But there is room for serious doubt as to which way the 
federal courts would go in the absence of specific statutory provisions 
covering these matters. 

While the state courts have had no difficulty about authorization by 
the union member to his union concerning the latter’s right to represent 
him in his grievances and to carry his disputes to arbitration, the federal 
courts have been considerably troubled by this problem. It has faced 
them in cases involving the construction of the Railway Labor Act. The 
Railway Labor Act (the only federal statute specially designed for vol- 
untary arbitration) provides that, when a controversy is submitted to 
arbitration by the parties to an agreement covered by the Act, the sub- 
mission shall be binding upon those parties.*** The Act also provides, 
however, that the individual employee has the right to confer with his 
employer concerning his individual working conditions.’* In the Burley 
cases'** the Supreme Court was confronted with the question of the type 
of authorization required before the union can bind the individual em- 
ployee in an arbitration settlement under that Act. The union had arbi- 
trated a grievance and an award had been handed down. Dissatisfied 
with the award, the aggrieved employees brought suit upon the dispute 
which involved back wages for alleged “starting time.” The Supreme 
Court first indicated that specific authorization from the employee to the 
union to settle his particular grievance is required.'** But on a rehearing 

3 Compare Mencher v. B. & S. Abeles & Kahn, 274 App. Div. 585, 590, 84 N.Y.S. 2d 718, 


722 (1948) (citing cases); In re I. Miller & Sons v. United Office & Professional Workers, Lo- 
cal 16, CIO, 16 C.C.H. Lab. Cas. ] 65048 (1949). 


4 48 Stat. 1197 (1934), 45 U.S.C.A. § 158 (1043). 


15 This section of the Act reads: ‘‘Provided, That nothing in this chapter shall be con- 
strued to prohibit a carrier from permitting an employee, individually, or local representatives 
of employees from conferring with management during working hours without loss of time. 
.. 2” 48 Stat. 1186 (1934), 45 U.S.C.A. § 152(4) (1043). 


16 Elgin, J. & E. Ry. Co. v. Burley, 325 U.S. 711 (1945), on rehearing, 327 U.S. 661 (1946). 


7 Elgin, J. & E. Ry. Co. v. Burley, 325 U.S. 711 (1945). The Court felt that this, together 
with the provision set forth in note 125 supra, § 3(1)(j) which provides that “‘parties may be 
heard either in person, by counsel, or by other representatives, as they may respectively elect 
- ++,” was conclusive indication that Congress had not meant to nullify “‘all preexisting rights 
of workers to act in relation to their employment, including perhaps even the fundamental 
right to consult with one’s employer, except as the collective agent might permit.” Ibid., 
at 734. 

For a scholarly exposition of the legislative intent in the Railway Labor Act see Weyand, 
Majority Rule in Collective Bargaining, 45 Col. L. Rev. 556, 568 et seq. (1945). This article 
advances what is probably the best discussion and defense of the majority-rale principle extant. 


/ 
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of the case, the Court indicated that such authorization is virtually pre- 
sumed.'** Now the party wishing to overturn the settlement has the 
burden of disproving the authorization. 

While the Burley cases involved the construction of the Railway 
Labor Act only, their influence has been broadened by the inclusion 
in the Taft-Hartley Act of that clause of the Railway Labor Act which 
saves to the individual employee the right to confer with his employer 
concerning his individual working conditions.’ The result of the second 
Burley case, while an advance over the view the Court first adopted, 
still retains some of what Justice Frankfurter in his dissent in the first 
case termed “destructive individualism’ in the area of collective bar- 
gaining. It must be readily apparent that such an “independent right” 
to ignore arbitration procedures and to litigate disputes strikes at the 
very heart of the collective bargaining agreement and at the peaceful 
settlement of disputes by arbitration. Here again is evident the anomaly 
of requiring labor and management to reach agreements, without regard 
as to how those agreements are to be kept. 

If the second suggested device for enforcing arbitration agreements 
is chosen—that of amending the National Labor Relations Act to make 
it an unfair labor practice for an employer or a labor union to fail to 
comply with an arbitrator’s award or to refuse to do any act necessary 
to comply with the arbitration agreement—the same problems con- 
fronted in the first suggested method would arise concerning the effect 
and finality of the agreement and the award. As the National Labor 
Relations Act now stands, it would be next to useless to add a pro- 
vision of this type, since employees are at present free under Section 
9(a) to settle their own grievances in their own way. But if that part 
of the NLRA could be discarded, there would be a great deal to say for 
this method of enforcing arbitration agreements and awards. First of all, 
it would have the virtue of simplicity. The National Labor Relations 
Board, without doubt our most experienced tribunal where labor matters 
are concerned, would be the only body empowered to settle disputes 


18 Elgin, J. & E. Ry. Co. v. Burley, 327 U.S. 661 (1946). The rehearing was the result of a 
petition joined in by the railroads, unions (railroad as well as the national AFL and CIO) 
and interested government agencies. The effect of the first decision had been drastic. The ma- 
chinery of the Railway Labor Act came to a halt, and railroad managements began to insist 
upon written powers of attorney in dealing with unions. An exhaustive analysis of the Burley 
decisions and their effect appears in Watt, Organized Labor and the Taft-Hartley Act, 7 Law- 
yers Guild Rev. 193, 206 et seq. (1947). 


™ 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a) (Supp. 1948). 
1 Elgin, J. & E. Ry. Co. v. Burley, 325 U.S. 711, 758 (1045). 
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over arbitration agreements and awards coming within the federal juris- 
diction, except in situations falling under the Railway Labor Act. Under 
such a set-up, a greater degree of uniformity and predictability of de- 
cision would result. And since labor arbitration agreements are infre- 
quently violated and awards are seldom ignored, it is not likely that such 
an additional task would add greatly to the work of the Board. 

The disadvantages of putting matters into the hands of the NLRB 
stem principally from the practical difficulties that might arise if an 
arbitration statute were appended to the NLRA. To make the breach 
of an arbitration agreement an unfair labor practice would not alone 
solve the task of enforcing the agreement. Provisions for the appoint- 
ment of arbitrators, a statement of the permissible grounds for setting 
aside or modifying awards and for enforcing awards, and the details of a 
method whereby the Board, or either party, could obtain a stay of any 
action brought in the courts on the arbitrable dispute, to enumerate 
some of the troublesome items, would virtually require that an entire 
arbitration statute be included within the NLRA. At the same time, 
careful draftsmanship would obviate most of these problems; and the 
increased prospects for uniformity, with the resulting greater stability 
of labor relations, would seem to counterbalance any of these disadvan- 
tages. In addition to that, organized labor would probably be far more 
amenable to putting their affairs into the hands of the Board than to 
entrusting them to the courts. 

Of course, either method would be effective, and the one which most 
satisfies both parties should be adopted. Society’s interest, on the whole, 
is in obtaining the peaceful settlement of industrial disputes. This inter- 
est is best served when the conditions attending the settlement of these 
disputes are satisfactory to both parties. The only limits to the creation 
of these satisfactory conditions are those beyond which general social 
interests will be adversely affected. The device of arbitration as a means 
of settling industrial disputes remains safely within these boundaries. 
Indeed, the real interests of society demand a greater general use of the 
arbitral process. As everyone now knows, the repercussions of strikes 
spread far beyond the immediate area of conflict; and their recurrence 
is capable of disrupting the whole social and economic fabric. If society 
is to find a cure—or at least a palliative—for these spastic disturbances, 
some method of settling industrial disputes must be found. Arbitration 
is the method that has been widely selected by the disputants them- 
selves. And the only social interest that arbitration has ever been 
accused of having transgressed is that of the judiciary against being 
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“ousted of its jurisdiction.” Such an alleged “interest” can no longer 
be taken seriously. Indeed, if reai social interest were the sole consider- 
ation, purely aside from the interests of the immediate industrial dis- 
putants themselves, arbitration should be compulsory. Certainly the fact 
remains that other nations have reached this result.*** 

In this country, however, such a step is now politically impossible. 
Even if compulsory arbitration were generally imposed by legislation, 
the existing structure of labor relations as we now know it would crumble 
away. For our present social structure is not geared to absorb the fric- 
tions that would be generated by depriving labor and management of 
their recourse to economic self-help. Indeed, it is unlikely that such a 
step could be taken at all, unless drastic changes were made in our basic 
political system; and such changes are fortunately not likely to be made 
within the foreseeable future. 

Meanwhile, the future of industrial peace lies in encouraging the dis- 
putants to arbitrate voluntarily. Surely it would not be going too far to 
require that arbitration be made the terminal point of every contract 
grievance procedure.’* For if general social interests are balanced 
against the individual interests involved in everyday grievances arising 
under collective agreements, it is safe to say that the possible danger to 
society resulting from the uncontrolled prosecution of such disputes is 
far beyond the benefit thereby gained by any individual. But perhaps 
we have not yet reached this stage of development. Arbitration, in spite 
of its war-given impetus, is still fairly novel in many industrial areas. 
We have as yet few competent arbitrators; and the specially-trained 
arbitrator is a rare individual indeed. Moreover, such a compulsive 
measure might actually result in expanding the areas of recourse to 
self-help, since the parties by contract might exclude certain disputes 
from their grievance procedures. Perhaps for a start it will be sufficient 
to expect organized labor and management to recognize their voluntary 
commitments to arbitrate and to ask organized society, through its laws, 
to support and encourage them to this end. 


st Australia and New Zealand are leading examples. See Williams, The Compulsory Settle- 
ment of Contract Negotiation Labor Disputes, 27 Tex. L. Rev. 587 (1949), for a discussion of 
the development of this method of settlement both here and abroad. 


1# In effect this is the result reached by the Railway Labor Act. Under the Act either party 
may force the other to submit his grievance to arbitration. This stipulation was added by the 
1934 amendment to the Act. As the Supreme Court has said, ‘‘The aim [of the amendment] 
was not to dispense with agreement. It was to add decision where agreement fails and thus to 
safeguard the public as well as private interests. . . .” Elgin, J.& E. Ry.Co. v. Burley,325 U.S. 
711, 728 (1945). 





LEGAL ASSISTANCE ABROAD* 
Eric F. ScHwernsurct 


EGAL ASSISTANCE—as distinct from legal aid, the bar- 
controlled charity scheme for supplying rudiments of legal serv- 
ice to the very poor in very small cases—may be said to have 
reached the doorstep of the United States. Spiritually, at least. The day 
cannot be far off when easy access to legal services, the long-missing ad- 
junct to any effective administration of American justice, will be a reality. 
Any well-founded attempt to stimulate and hasten this development 
will have to avail itself of the significant light which foreign solutions 
of the analogous problem shed. A discussion of these solutions is thus 
timely. Yet the reader may relax. He will not be burdened with any 
accumulation of descriptive detail of individual systems, but merely ac- 
quainted with fundamentals and with certain controversial issues. Only 
these are directly pertinent to the job of social construction for which 
some foundation is here to be laid.* 


I. CoNTINENTAL EvuROoPE 


From the outset it seems necessary to make it clear that it is possible 
to speak, at least with respect to Western Europe, of a predominant 
Continental pattern of legal assistance. This pattern alone will occupy 
us here, since the departures from it—they are plentiful—pertain almost 
exclusively to minor points. Those which are of any significance will be 
touched upon as we go along. 

It is likewise permissible to neglect the time element. If the common 
pattern can at all be said to be in process of development, the pace of 
this process is extremely slow. The impact of World War II may have 
disrupted much of the judicial machinery in certain countries temporar- 

* Except for minor changes, this article is identical with a chapter of a comprehensive study 
on the need for legal service in the United States as affected by our legal system in its broadest 
sense, and on the problems which a better satisfaction of that need involve. The study, 
which is expected to appear in the first half of 1950, has been prepared by the author under 
the sponsorship of the Russell Sage Foundation and on request of the National Association of 


Legal Aid Organizations. The opinions expressed in the above article are those of the author 
and no responsibility for them is assumed by the Russell Sage Foundation. 


¢ Research Associate, Russell Sage Foundation; former member of the Vienna Bar. 


* Readers interested in comparative information on the subject may find it in the League 
of Nations’ publication, League of National Legal Aid for the Poor 27 V (Legal) 27 (1927), 
and in Egerton, Legal Aid (London 1945). 
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ily. Many changes have been made necessary by economic setbacks and 
political shifts. Much new law has arisen, and more will undoubtedly 
have to be created. But certain basic institutions of the law have a way 
of being extremely resistant against social and political turbulence. 
On the Continent, legal assistance is among these. It is safely established. 
Its problems do not arise from any particular time. Its solutions do not 
look toward any particular era. We may assume that its fundamentals 
will in none of the countries, except perhaps those which now have slid 
into the “solar system” of the Soviet Union, be subjected in the near 
future to any considerable reform. 

Legal assistance in Western Europe, thus delimited, can by no means 
claim to form a fully satisfactory answer to the underlying need. But it 
offers, in contrast to legal aid, a fairly acceptable minimum solution, 
and at least covers the ground almost completely: it embraces the entire 
expanse of the individual countries or member states of a federal union. 
All types of courts and tribunals, and all kinds and phases of legal action 
are encompassed.” The eligible person is freed of his financial incapacity 
in all its pertinent aspects, and the services of a lawyer are supplied 
where they are needed, or required by law. 

In evaluating the pattern we should also take into account that in each 
of the respective countries its features stand against the background of a 
judicial system reasonably free of a tendency toward making its courts 
into houses of occult rites, unlockable but with golden keys. Of particular 
significance is the momentous principle that the losing party to a lawsuit 
on the Continent has to pay the winner all his expenses, including those 
for the necessary services of a lawyer. Mention should also be made of 
the social-minded attitude of the inferior courts in the West-European 
countries, and of the special tribunals (comseils de prud’ hommes, 
Gewerbegerichte, Kaufmannsgerichte) in which much of the litigation 
of the wage-earner takes place. The judges and the court personnel of all 
lower courts are under a statutory obligation to instruct and guide liti- 
gants unassisted by counsel. 

Two features are characteristic of Continental legal assistance. One is 
the integration of assistance schemes with the general administration of 
justice. The other consists of the use of unpaid, assigned lawyers for the 
performance of the work. As a result of this integration with the general 
judicial system, the assisted litigant obtains in one arrangement the 

* Most importantly, Continental legal assistance comprises also all appeal stages, either 
on the strength of the initial grant or on new application, and applies also to the enforcement 


proceedings subsequent to judgment. In some countries free legal service can be given even to 
persons pursuing or defending a case before administrative agencies. 
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service of counsel and the exemption from court fees and other expenses 
incidental to litigation, insofar as these are payable to the court. 
Expenses not payable to the court are paid by the court out of public 
funds. To express this in terms familiar to the American lawyer: The 
benefits which ought to be accorded by a complete in forma pauperis 
statute and those which our legal-aid organizations have made their 
concern are obtained with one application. 

Nevertheless, it frequently happens that a person exempted from pay- 
ment of court fees and other essential disbursements, must proceed with- 
out any counsel, or proceeds voluntarily with one whom he has privately 
retained. However, it cannot happen, as may be the case in this country, 
that a person is supplied with counsel without being automatically pro- 
vided also with all fee exemptions and all necessary funds for appro- 
priately pursuing or defending the case. 

Integration with the general administration of justice means further 
that the schemes are tax-borne, statutory, and supervised by the courts. 
These are aided, in the preparatory stage, by administrative officials.* 

The second characteristic of legal assistance on the Continent, the 
reliance on unpaid assigned lawyers, displays its outstanding imperfec- 
tion. While in criminal cases of the most serious kind, assigned defenders 
are generally accorded a fee out of the public treasury, as they are in 
most American jurisdictions, this fee is by no means compensatory. 
In civil matters and in the run of criminal cases, however, not even this 
incomplete compensation is available. The work must be done without 
pay in fulfillment of a professional duty, and suffers accordingly. 

If the opponent of the assisted person in a civil case is financially 
irresponsible, or if a criminal case does not promise to arouse public 
attention, the assigned lawyer is likely to be apathetic. He will render 
service of a distinctly nominal kind. No pride-boosting slogans, no hollow 
rant about ethics can, as we should realize at long last, replace a reason- 
able reward as an incentive to professional efficiency. 

If the opponent, however, is financially responsible, and may become 
liable to pay the fees of the assigned counsel in the case of defeat, the 
situation will be marked with some of the unpleasant implications that 
are suggested to us by the mere words “contingent fee.’* 

3 In Hungary, Rumania, and in the microscopic republic of San Marino, the application is 
passed upon by members of the legal profession. 


4 Continental lawyers do not, as a rule, press the defendant or his relatives into some kind 
of underhand payment as American assigned defenders are frequently reported to do. The 


ingenuity of the former is either less enterprising, or the supervision of their conduct is more 
effective. 
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One of the most satisfactory points of the Continental systems, on the 
other hand, is the flexible and relative poverty formula used in the award- 
ing of the privileges. The legislative “boner” of providing a rigid “means 
test,” such as the Anglo-Saxon countries employ, has been completely 
avoided.® The formula is called flexible because it does not indicate a 
specified sum of income or property as a rigid criterion for eligibility. 
It is called relative because it takes into account the expenditure involved 
in the conduct of the legal action at hand. Both flexibility and relativity 
are achieved simply enough. The privilege is declared available to any 
person who is unable to pursue or to defend the case at hand without 
jeopardizing his own support or that of his dependents. 

Even more important than the affirmative discretion thereby given to 
the selecting officials, and the full independence of the test from changes 
in the buying power of a currency, is the spirit of the entire scheme 
which this one incidental solution expresses and fosters. As soon 
as the eligible person need not be “poor” in the sense that he does not 
have an income above a certain low amount, or is not “worth” more than 
a certain sum of property, eligibility loses its humbling implications. 
We are no longer confronted with a public charity, but with a service 
belonging to a complete administration of justice. 

Further, let us imagine the case of a person with moderate means who 
has a large claim, or one likely to require complicated and expensive 
court action. While that person may have sufficient funds to carry on a 
small law suit without encroaching upon his support and that of his 
dependent family, he may perhaps be unable to afford the sizeable action 
which his particular situation demands. The relative formula of Contin- 
ental legal assistance accords him the means for pursuing his rights. 
The rigid formula used in the British Commonwealth of Nations leaves 
this applicant in the cold. In the United States he will be delivered to 
the mercy of a contingent-fee lawyer. The very situation which under 
the relative formula may be instrumental in providing him with assist- 
ance—the volume of his claim or suit—would in Britain and the United 
States deprive him of legal aid. In other words, the man who under the 


5 Only the complicated means test of Spain falls short of the mark. In it, a relation between 
the permanent wages or salary of the applicant and the daily wages of a manual laborer of 
the same community is established. Spain, on the other hand, stands out from the general 
Continental pattern by including in its scheme persons who cannot fully meet the poverty 
test. They are entitled to 50 per cent of the benefits. Other Continental countries which know 
assistance in part are Belgium, Germany, and Poland. 

Almost every legal-aid attorney will claim that he is applying a flexible means test. This 
is incorrect. He is merely permitted to disregard, to a very limited extent, a rigid figure of in- 
come and property. The flexible formula does not express any amount. 
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relative formula is eligible in pursuit of a small claim, is eligible all the 
more in litigating a large one. In the United States aid to such an 
individual would be denied unless his particular circumstances tallied 
with the concept of the poor wretch who would, except for an act of 
grace, stand deprived of his “day in court.” 

Another characteristic of all Continental systems is the complete 
separation of litigious assistance from legal advice and preventive work. 
This separation appears to have confused some American writers on the 
subject. Legal assistance on the Continent has been described by them as 
having been founded on group lines, and at the same time it is held to be 
based on the assigning of counsel under judicial control. These are incon- 
sistent assertions.* The fact is that in practically all the countries in 
question two distinct schemes are at work. Each is independent of the 
other. Assistance in litigations and criminal matters is a part of the gen- 
eral administration of justice. Legal advice and preventive work are left 
to the local authorities or to the self-help endeavors of occupational 
groups. 

The two services are distinct also with respect to the time of their 
origin. While litigious assistance in most instances was brought into 
being, or into its current shape, as a part of the procedural innovations of 
the nineteenth century, the legal advice offices arose, by and large, in the 
first decades of the twentieth century. These advisory programs have 
not attained the same significance in the legal affairs of the people as the 
more developed litigious schemes. 

This should not be understood as implying that any resident of a coun- 
try in Western Europe would find it difficult to avail himself of gratuitous 
legal information and of the minor preventive services usually given 
together with such information. Offices serving this purpose are plentiful. 
But the legal assistance statutes under the administration of the judi- 
ciary are of more far-reaching significance. It is through them that the 
courts are open to everybody irrespective of financial considerations, and 
that everybody who so requires may have his case presented by a lawyer. 

The common features of Continental legal assistance outlined above 
do not prevent a marked division of the individual schemes into two 
major groups. This dichotomy is the result of a difference in approach to 
a single crucial issue. Should the grant of assistance be made dependent 
on an examination of the legal merits of the case? Or should the appli- 
cant’s financial situation be the only test? Minor though this issue may 


® See, e.g., Smith, Justice and the Poor 231, 247 (1924). 
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seem, great practical consequence springs from the manner in which 
it is resolved. 

The countries which make the award of litigious assistance depend 
solely on the financial status of the applicant, and have the case con- 
sidered no further than to eliminate obvious nuisance litigation, manage 
to get along with a very small administrative apparatus. The ordinary 
court departments and trial judges suffice. Their role in the program is 
part of their regular work, and increases it but imperceptibly. 

The countries, however, which insist on an additional investigation 
into the legal merits of the case, find it necessary to administer their 
schemes through separate bureaus. The sifting of the applications by 
these special offices is combined with attempts at conciliation. Prospec- 
tive members of the bar are generally required to participate in this 
work, and are thus given a valuable chance to acquire practical experi- 
ence in their profession. 

Austria, Czechoslovakia, Germany, and various Swiss cantons have 
adopted the less elaborate procedure. Belgium, France, Italy, and the 
Principality of Monaco add the “legal merits” test to the “means” 
criterion. 

The preponderantly Germanic pattern has the advantage of being 
simple and liberal. It gives wholehearted recognition to the fact that in 
the majority of instances the legal merits of a case can be decided only 
by means of a judicial trial. No short cut to judicial determination of an 
applicant’s rights is deemed adequate. 

The second type of scheme, on the other hand, weeds out obnoxious 
litigation more strictly and thereby brings about greater protection to 
the opponent of the assisted party. Whether or not this type lessens the 
expense to the public treasury depends on the costs connected with the 
administration of the separate bureaus as compared to savings made by 
reason of cases which it serves to eliminate, either through rejections or 
through successful conciliation. 

The present writer believes in the superiority of the second approach. 
Legal assistance must not only create a broad avenue to the benefits of 
the law, but should at the same time restrain shady or outright extortion- 
ate litigation. It is partly because of a total neglect of this second pur- 
pose, or actually the fostering of its very opposite, that the American 
contingent fee must be denounced emphatically as a socially undesirable 
substitute. 

Even though public savings through close-to-judicial examinations of 
requests for legal assistance may, in the end, be imaginary, these exam- 
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inations are tke best answer to critics who frown upon an expenditure of 
public funds which “encourages” litigation. Those persons who would 
continue to use even court fees as a means of discouraging unmeritorious 
litigation by the poor ought to look with special favor upon any effective 
and impartial method of restricting assistance." 

The elaborate legal examination of the cases, together with the ele- 
ment of conciliation characteristic of the preponderantly Latin schemes, 
makes it finally possible to use legal assistance for aims of legal educa- 
tion. The prospective French or Belgian lawyer serves, as pointed out 
above, part of his required postgraduate apprenticeship training in the 
special court departments administering legal assistance. 

One of the features of these Latin schemes requires special mention. 
The decisions of the departments for sifting and passing upon the appli- 
cations, in France and Belgium called Bureaux d’assistance judiciare 
gratuite, are not appealable, except by the procureur général, the highest 
officer in the system of public prosecution.* This is a palpable weakness. 
Because of it, the departments are accorded too much discretion for 
pursuing a narrow policy. The feature is, however, not inherent. Nothing 
in these schemes conflicts with subjecting the decisions of the bureaux 
to ordinary judicial review upon appeal by either party. 


II. ENGLAND AND WALES 


The short but lively history of legal assistance in England and Wales 
may be visualized as a continuous effort of the legal profession to thwart 
a set of court rules which, variously amended, aimed to render access to 
litigation less dependent on wealth. Prior to these rules the poor had 
been wholly excluded from the use of certain courts. The obstruction 
posed by the English lawyers against any effective administration of 
these not exactly ambitious court rules runs like a red thread through all 


1 The English Committee on Legal Aid for the Poor in its 1928 report rejected the plan for 

a legal dispensary or hospital system oe eee cone “it is in the interest of the State 

that its citizens should be healthy, not that they should be litigious.”” Report of the Com- 
wperenteet Oe Deeteet 9-10, Cmd. 3016 (H.M. Stationery Office, 1928). 

The writers of this report had obviously not yet gotten it through their heads that litiga- 
tion, in full analogy to medical treatment, is often conducive to a condition that can be de- 
scribed as social health. Like medical, especially psychiatric, treatment it gives to the indi- 
vidual his full capacity for work and his full preparedness to cooperate with his fellow citizens. 
An individual embittered against society may be more dangerous to the common welfare 
than a diseased person. See Jones, Free Legal Advice in England and Wales 53 (Oxford 1940). 

* On the Continent the head of the prosecution system is charged with the prevention of 
judicial abuses in various instances. While the position and function of the procureur général 


are not identical with those of an attorney general in the United States; American readers 
may find the parallel useful. 
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successive phases and transitions of the development. For an enlightened 
description of the course of events I highly recommend Egerton’s earlier 
cited study.® 

But the little chapter of social history which that description 
represents is, nevertheless, not the indictment of the English bar 
that it seems. For, in a deeper sense, it traces the dubious attempt of a 
government to evade one of its own important responsibilities by “pass- 
ing the buck” to the legal profession. There can be no doubt that legal 
assistance is a governmental responsibility and that it has been shirked 
by this means in almost all countries. 

As soon as this governmental lapse is taken into account, the lingering 
resistance of the English lawyers becomes not only understandable but 
even courageous and honorable. Their refusal to submit to an unwar- 
ranted levy as readily as their Continental counterparts reveals the 
larger measure of freedom enjoyed by them. Nor can the opposition of 
the English barristers and solicitors to the various Poor Persons’ Rules 
be called inconsistent with their simultaneous struggle for exclusive con- 
trol of the scheme. Attainment of control, the English bar well realized, 
was the most effective means of reducing its “voluntary” contribution, 
and of reducing it in the degree and manner dictated by its own judgment. 

But whatever view may be taken of the past—a drawn-out bickering 
about the legal predicament of the wretched “poor persons” and a pit- 
tance of help unworthy of a great and profoundly generous nation— 
the picture is no longer hopeless. The interest of the English in the im- 
provement of their judicial system has of late shown a gratifying vitality. 

Legal assistance in particular has in recent years been more vigorously 
tackled than ever before. There seems at last to be a realization in Eng- 
land that progress in this area at the expense of the legal professional 
groups must be definitely discarded. The measure of political significance 
that has been attributed to establishment of better legal assistance 
emerges clearly from the fact that two momentous reports on the subject, 
the so-called Rushcliffe plan and the proposals of the English Haldane 
Society (the organization of lawyers affiliated with the English Labour 
Party), were instigated and delivered amid the tribulations of World 
War II. But for the country’s financial difficulties, they might already 
have been followed by action. Legislation seems, however, to be im- 
pending. 

Attention will be given here to these two plans as representative of the 
thinking which England has done, and as an index of the reality which is 


» Egerton, op. cit. supra note'r, at*ro—25. 
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in the process of emerging. Only for the better evaluation of these two 
plans will a brief glimpse be thrown on the past and present situation. 


THE AILING “POOR PERSONS’ PROCEDURE” 


In 1883 rules of the High Court, intended to improve the utterly crude 
and worthless in forma pauperis proceedings then existent in that court, 
set a rigid poverty line at £25 of capital. An application. had to be sup- 
ported by the opinion of a barrister concerning the legal merits of the 
case and by an affidavit of a solicitor. The applicant was compelled, 
therefore, to find a solicitor who not only provided the affidavit but who 
in addition might induce a barrister to join the philanthropic action 
by giving an opinion on the case. What this requirement amounted to in 
practice need hardly be elucidated. 

The Poor Persons’ Procedure of 1914 extended this scheme so as to 
cover also the Court of Appeals, but omitted all other courts, most impor- 
tant of which were the county courts. It raised the poverty line and 
created a separate court “department,” the so-called Poor Persons’ De- 
partment, for administering the rules. The poor would-be litigant who 
was unable to find a barrister and a solicitor to recommend his case 
could now apply directly to a master of the Supreme Court. This officer 
elicited the opinions of voluntary reporters, barristers and solicitors, and 
then presented the application to the court. 

The rules, thus improved, met with no more success than those which 
they replaced. The legal profession shirked the work, and the Treasury 
failed to cover the incidental expenses of litigation. It refused even to pay 
the so-called “office expenses” of the reluctant lawyers. Half-hearted 
amendments failed to halt the scheme’s gradual breakdown. Among 
them, surprisingly enough, was the addition of a rigid income test to the 
previous capital test. Repeated reports of various committees and re- 
peated appeals to the solicitors were of little avail. The final result was a 
complete slump in the governmental efforts and a full abandonment of 
the scheme to the control of the professional organization of solicitors, 
the Law Society. But even this organization’s victorious ascendancy to 
control, though implemented by a governmental grant covering the ad- 
ministration expenses, failed to effect any marked improvement in the 
indigent litigant’s lot. 

Dissension arose in the legal profession. One faction still resented the 
unpaid work which the scheme involved and sought to make the burden 
less onerous. The government, they insisted, should pay fees to the solic- 
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itors who worked for the scheme. Another faction, represented by the 
Council of the Law Society, resisted efforts to this end.’® 

Not until World War II made the better handling of legal assistance a 
patriotic venture and a part of the war effort, was the calamitous situa- 
tion temporarily relieved. A department for assisting poor parties to 
matrimonial actions in the High Court was instituted by the Law Society 
in 1942."" Help was extended to impecunious couples if at least one 
spouse belonged to the armed forces. Later on, a civilian section was 
added. But even this more determined contribution of the legal profes- 
sion left many needed improvements uneffected. It applied, for example, 
only to the High Court and its type of litigation. 


PRIVATE ORGANIZATIONS—ASSISTANCE IN CRIMINAL MATTERS 


The above sketch did not touch upon the legal advice offices estab- 
lished and operated by private philanthropy. Failure to take stock of 
them would leave the picture of English legal assistance incomplete, 
especially since some of these offices amplify their counseling with an 
appreciable measure of litigious and preventive services. Outstanding 
among the offices with the larger scope are those of the Bentham Com- 
mittee and the legal assistance centers, Cambridge House and Toynbee 
Hall. Their main object is to provide some amount of legal service in the 
county courts and police courts which have never been covered by the 
Poor Persons’ Procedure. Outside of London the same purpose is pur- 
sued by the provincial Poor Man’s Lawyer Associations. 

In criminal matters English legal assistance is based upon the Poor 
Prisoners’ Defense Act of 1930. To judge from the statute itself, its 
offerings seem to form a poorer replica of the poor enough Continental 
schemes pertaining to criminal matters. Yet the progressive and exacting 
Haldane Society considers the Act satisfactory or nearly satisfactory.” 
In order to reconcile this appreciation with the contents of the law, we 
would have to assume that the English scheme is administered in a far 
more liberal spirit than that animating the defense of poor defendants on 
the Continent. 

Of the flaws which emerge from a’ perusal of the Act the most 

t° lf an organization constituted of persons who are not exactly saints in money matters 
declines payment for rendered services, we may wonder about its motives. It should be noted 


in this connection that the New York Legal Aid Society, in order to please the bar, has con- 
sistently refused to accept the public appropriation made to it by the city. 


In American terminology such a department would be called a bar association law office. 
™ See Legal Advice and Legal Aid for Poor Persons, 88 Sol.J. 349, § 2 (14) (Oct. 14, 1944). 
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striking are: The grant of a so-called “defense certificate” is not an un- 
questionable right of any defendant, unless the charge is murder. In all 
other cases the trial court or the police court which passes on the applica- 
tion must deem the certificate “desirable in the interest of justice.” The 
fees which the assigned solicitors and barristers are paid by the state 
are not compensatory. No legal assistance is extended in actions based 
on an appeal from a decision of a police court. As to appeals from the 
ordinary criminal courts to the court of Criminal Appeal, assistance as of 
right is available only when murder charges are concerned.** When lesser 
crimes are tried, it may, or may not, be granted. 


THE RUSHCLIFFE PLAN 

Under this name have become known the recommendations of a com- 
mittee which in 1944 was charged by the Lord Chancellor with the task 
of examining anew the total field of legal advice and assistance in Eng- 
land and Wales. The name of the committee’s chairman has served to 
earmark the proposals.** The report was delivered in May 1945 and 
should from the outset be understood as having been prompted by wide- 
spread dissatisfaction with the inadequacies of the existent scheme as 
they appeared under the strain of wartime conditions, and by an increas- 
ing concern over the seriously affected morale of the armed forces. 

Because of the very circumstances of its origin, the report hardly could 
have helped embodying some progressive thought. The document marks 
an undeniable step forward. But, owing to the conservative nature of the 
circles from which it issued, it disregards sound doctrine and sad experi- 
ence at various points. 

To begin with the progressive features, easily the most important is 
the recognition that legal assistance can no longer be allowed to function 
as a voluntary, if publicly subsidized, undertaking of the bar, and as a 
venture in fulfillment of professional-ethical duty. The work must be 
compensated work, insofar as it does not pay for itself. Its payment de- 
volves upon the public treasury. 

As soon as this chief recommendation is carried out, English legal 
assistance will have ceased to be philanthropic fumbling. The burden of 
expense will be carried by the same population which is the receiver of 
the benefits. The unpaid assigned-counsel system, the chief purpose of 

*3 This is an amendment introduced by the Criminal Appeals Act, 7 Edw. VII c. 23 (1907). 
The denial of assistance in appeals from the police courts was remedied to some extent in 1933 
by the Summary Jurisdiction (Appeals) Act, 23 and 24 Geo. V c. 38. 

%4 For detailed contents see Report of the Committee on Legal Aid and Legal Advice in 


England and Wales, Cmd. 6641 (H. M. Stationery Office, 1945). For another view of the 
plan see Elson, The Rushcliffe Report, 13 Univ. Chi. L. Rev. 131 (1946). 
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the myth of an obligation of the legal profession toward the poor, will, in 
England, have come to an end. No regrets from any quarters are likely 
to mourn its exit. 

Another conformation to modern thinking lies in the report’s refusal 
to limit legal assistance to the ill-starred “poor.” A combined scheme for 
providing free legal services and low-cost legal services is envisaged. 
Not only those virtually unable to pay for legal service and court fees 
are provided for, but also persons who cannot afford to pay a lawyer to 
the traditional extent. 

The report, moreover, aims to establish a unified and uniform system 
of rendering legal assistance in all courts. This includes especially the 
important county courts. Only the work in the criminal courts is ex- 
cepted. The extension of the work to all courts is, from the theoretical 
viewpoint, but a matter of course, and an overdue abolition of an age-old 
incongruity. 

As for the shortcomings of the plan I shall try to progress from the 
lesser flaws toward the more important. Even the least of them is, how- 
ever, serious enough. 

1. The rigid means test in the procedure for sifting the applications is 
retained. One can hardly understand how this serious mistake was made 
by a committee which describes itself as bent upon removing the hard- 
ship arising from fixed limits. Some improvement of the present situa- 
tion, it is true, may result from the suggested raising of the limits. Hard- 
ship may, moreover, be prevented to some extent by the partial assist- 
ance (low-cost legal service) which is to amplify the scheme and may be 
available to applicants excluded from free assistance by the rigid income 
and capital test. But neither of these alleviating factors means that the 
momentous step from a rigid test to the flexible formula has been taken. 

The raised poverty limits in the free scheme and those newly intro- 
duced concerning partial assistance are, moreover, far too restricted. 
A single person with a weekly income in excess of three pounds is to be 
excluded from free legal assistance, as is a married person with a weekly 
income in excess of four pounds. If the single person possesses savings in 
excess of £25 and the married person savings in excess of £50 the surplus 
must be paid by him toward his legal bill. Any applicant for partial 
assistance, single or married, is excluded if his, or their, annual income 
exceeds £420. To all these income tests are added capital tests which are 
far too restrictive."® 

18 Report, op. cit. supra note 14, at §§ 148, 152, 156. The definitions of income and capital 
OT eee 
poverty . 
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The proposal of the committee to replace the odious expression “poor 
persons” with the words “assisted persons” is undoubtedly gratifying. 
But words mean little if facts disclaim them, and once again only the 
“poor” in the obsolete, melodramatic sense of the nineteenth century 
are granted free access to justice. 

A single example may serve to illustrate the proposals on this point. 
A person who, together with his wife, possesses capital adequate to meet 
the probable costs of the litigation at hand cannot be givén free serv- 
ices.'* A person who, together with his wife, has savings of £500, (ap- 
proximately $2,000) will in all probability be denied even partial assist- 
ance, no matter what his liabilities, health and age are.’ While it may, or 
may not, be justifiable to let a young man exhaust his savings on legal 
trouble, any concept of social justice is flaunted if an old man cannot be 
given free legal service because he and his wife have been able to lay 
aside an amount not larger than that which one single litigation would 
devour. It is likewise unacceptable that he be denied partial assistance 
if he and his wife have, perhaps through the work of their lifetime, saved 
up not more than $2,000. 

Conceivable justification for a rigid means test could only lie in legis- 
lative desire to reduce the discretion of the administering agency: that 
is to say, to prevent too narrow an administration of the scheme. But 
this desire was obviously absent from the minds of the drafters of the 
discussed plan. Had they intended to set a limit to the granting author- 
ity’s power to reject applications, the rigid means test would have had to 
have been based on minimum, and not on maximum, limits of income and 
capital. If not exceeded, the minimum amounts would have been an abso- 
lute bar to rejection for financial reasons. 

2. The plan does not provide for the entire low-income group. This 
failure is related to that discussed under the preceding point. The income 
limit of £420 annually, pertaining to partial assistance, is not more than 
about $1,700 in American currency. But the low-income group must be 
assumed to reach, by very modest standards, up to an annual income of 
$5,000 for a single person and up to $8,000 for a family of two. A con- 
siderable social stratum, which in fairness cannot be expected to face the 
unpredictable bill of a private lawyer, is thus omitted from the benefits 
of the scheme. 

3. Nobody should indulge the belief that the circumstances of appli- 
cants for free or partial assistance ordinarily obviate need for legal serv- 
ices other than advice and help in small litigations. Yet preventive legal 


6 Thid., at § 152. *? Thid., at § 156 (8). 
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services are not embraced by the plan. Accordingly the scheme falls short 
of its own pretense of completeness, not only by omitting a substantial 
part of the low-income group, but also by failing to provide for all the 
legal needs of those served. Only legal advice, amplified at best by assist- 
ance in trifling transactions such as the writing of a letter or the drafting 
of a simple document, is contemplated. 

Negotiations in settlement of disputes are offered, if in a cumbersome 
manner. The person with a case requiring such services must apply for a 
legal-assistance certificate, which will cause the work to be performed 
by the lawyers on the litigation panel, not by those in the legal advice 
office. Whether precautionary services such as the drafting of wills, the 
preparation of little partnership agreements, sales contracts, tax returns, 
and so forth, can be obtained in this way does not emerge from the perti- 
nent passage of the report.*® 

No objection can be raised against the plan’s proposal that legal ad- 
vice be provided not entirely free of costs, but for a fee of 2s. 6d. in each 
instance, subject to remission in suitable cases. That is reasonable and 
fully acceptable. Similarly moderate fees—an entire schedule of them— 
should be made to cover the gamut of preventive legal exigencies. 

But it should be understood that the report has not advanced to an 
acceptance of the right of everyone to legal advice at the above men- 
tioned moderate fee. That it has might erroneously be gathered from the 
omission of any means test for persons who need advice only. The com- 
mittee simply felt that to institute a means test for the procurement of a 
mere bit of information would be a disproportionate effort. Yet advice 
may be refused where it is apparent to the lawyer at the advice office 
that the applicant can pay the regular fee of a private lawyer. 

4. While the proposed Local Committees for issuing the assistance 
certificates are deprived by the rigid means test of any discretion to ad- 
minister the scheme broadly, they are given freedom to administer it 
narrowly. No judicial review of their decisions is provided. These can 
be appealed only to the Area Committee, another auxiliary of the Law 
Society. Here is a particularly disappointing feature and an outstanding 
fault of the scheme. Through it, applicants for legal assistance are to be 
abandoned, as they are today, to the mercy of an organization which, 
though not entirely private, still does not offer any of the safeguards 
which in democratic countries are embodied in judicial procedure. The 
importance of judicial review in legal assistance is obvious if one con- 
siders that the withholding of its benefits shatters a legal claim or de- 

18 Thid., at § 178 (7). 
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fense as finally as if a court of last resort had declared it unjustified. 
Traces of the “charity pattern” will survive and legal assistance will be 
denied its place within the general administration of justice, unless ade- 
quate judicial review is provided. 

We must understand, of course, that one of the temptations to ad- 
minister the scheme narrowly—the most important—will disappear as 
soon as the lawyers participating in the scheme no longer have to do 
unpaid work. The proposed rate of their payment is, however, not equal 
to that obtainable through private practice. Situations can be imagined 
which would further diminish the incentive of the envisaged fees.’® Espe- 
cially in times of ample opportunity for fully paid work, there might 
arise on the part of the cooperating lawyers a propensity to restrict the 
less rewarding work. 

5. Regarding criminal matters, the report advocates retention of the 
Poor Prisoners’ Defense Act of 1930. The simultaneously suggested im- 
provements of the Act concern mainly the compensation of the lawyers. 
They fail particularly to include the removal of the highly objectionable 
provision of that statute by which the accused person’s defense by a 
lawyer must be “‘in the interest of justice.” The applicant will not only 
have to be poor and indicted for a criminal act, but in addition, the court 
must acknowledge the existence of some mysteriously reinforced neces- 
sity for his defense by a lawyer. This is a potential gangway to arbi- 
trariness and moralistic prejudice. A plan recommended in our sup- 
posedly enlightened era might well have been expected to call for its 
abolishment. 

If “the interest of justice” does not demand in every case that a de- 
fendant be given the necessary means for presenting his defense, then 
why do not the English courts also bar moneyed defendants from em- 
ploying lawyers unconditionally? Is it not true that in any case a defense, 
as effective as it legally can be, is “in the interest of justice”? Are we con- 
fronted with one more head of that unslayable hydra, legal charity? And 
is there not a disturbing resemblance to class justice? 

6. The report recommends that the scheme be administered by the 
Law Society, hence by the solicitor’s branch of the legal profession. Lay 
influence and representatives of those served and those paying for the 
scheme are banished. The suggestion that the Law Society be answer- 


In High Court matters solicitors and barristers would be paid fees amounting to 85 per 
cent of those taxable in ordinary cases. This means, according to the report, that a solicitor 
would receive 50 per cent of the profit normally remaining to him after deduction of his over- 
head expenses. In other court matters too the fees would be somewhat smaller than in un- 
assisted litigation. See Report, op. cit. supra note 15, at §°'771 (24, 25). 
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able to the Lord Chancellor and thus under theoretical supervision of a 
member of the government, is nothing but a face-saving device. No 
counterweight to the predominant influence of the profession upon the 
scheme can be expected from this supervision, or from the ‘central ad- 
visory committee” by which the Lord Chancellor shall be assisted. 

The motives advanced by the Rushcliffe committee for placing the 
scheme under the administration of the legal profession are classic ex- 
amples of threadbare rationalization. Upon examination these allegedly 
“unanswerable” arguments—derived from witnesses and submitted 
memoranda, and merely accepted by the committee—lack cogency on 
their very face. Legal assistance may be sought, so goes the foremost of 
these rationalizations, in order to sue the state. Were government officials 
put in charge of the scheme, they would be prone to turn down such appli- 
cants.*° But if this fear is justified, how, we may ask, can judges, who 
are also officials of a branch of government, be trusted to pass impartially 
on a claim against the state or the Crown? They are special officials, it is 
true, but when all is said and done, officials nevertheless. Furthermore, 
how could it happen, as it frequently does, that one governmental agency 
defends with unrelenting zeal the interest of the state against another 
governmental agency? And how would it be possible to establish any 
administrative procedure or review if it were necessary to assume that 
government officials would disregard their sworn duty every time that 
this duty’s performance cost the state money?** 

By advising separate treatment of legal assistance in criminal matters, 
and thereby exempting them from administration by the Law Society, 
the Rushcliffe committee appears to have displayed some doubt in the 
wisdom of its own suggestion concerning the plan’s administration. Of 
the two branches of legal assistance, that pertaining to the criminal law 
has justifiably always been treated as the more important. Undoubtedly 
owing to this distinction the report suggests that assistance in the crimi- 
nal courts remain under the control of the courts. In so expressing itself, 
it admits that judicial control better safeguards the public interest than 
bar control, and insures more evenhanded policy. Probably another fifty 
years will have to pass before England will have advanced to the recog- 


*° Report, op. cit. supra note 15, at § 13r. 


* Egerton deplores the attempt to place exclusive control of the plan into the hands of the 
Law Society: “‘. . . it is unfortunate that the claims of the general public to be represented in 
the administration of the legal aid scheme have not been recognized. Social service agencies 
throughout the country have played such a large part in setting up and improving legal ad- 
vice facilities that they could contribute a great deal to the successful running of the new scheme 
and there is no doubt that the legal profession badly needs to be made aware of the intelligent 
layman’s attitude to the administration of the law.’’ Op. cit. supra note 1, at 147. 
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nition that assistance in civil matters is no less a public concern than 
criminal defense, and no less in need of a truly impartial and reviewable 
administration. 

To use, then, the Rushcliffe plan as a model in the developments which 
will sooner or later materialize in the United States, would appear con- 
trary to good judgment, even to those who admire, in the province of 
the law, English example and tradition. Some of the plan’s objectionable 
features would be even more serious if they were to be adopted in this 
country. It is one thing to place legal assistance in the hands of lawyers 
who have shown their professional mettle by banishing the contingent 
fee, thus eliminating the zone of conflict to which legal aid in the United 
States is falling victim. It is another thing to do the same in a nation 
where the bar insists upon keeping three types of clients: those able 
to pay an attorney, those too poor to do so, and those who, equally poor, 
can be deprived of a part of their claim. 

Much as the shortcomings of the Rushcliffe plan detract from its 
value, high credit must be given to the public interest and spirit of social 
responsibility which prompted it. The intensity of these two forces with 
regard to legal assistance might well make us look across the ocean with 
a sense of envy. Even if the forthcoming act of Parliament should not 
remedy the major weaknesses of the report, England and Wales will yet 


be given a minimum solution for closing the gap between their people 
and the law. A substantial layer of the people, no matter in what part of 
the country they live, no matter in what court their case is tried, will be 
able to look to a practical, uniform scheme for obtaining the basic re- 
quirements of justice. 


THE PLAN OF THE HALDANE SOCIETY 


A short time before the Lord Chancellor initiated the Rushcliffe re- 
port, the Haldane Society had begun to investigate the problem of a new 
and better legal-assistance plan through a committee from among its 
members. The resultant proposals show that English thinking on the 
subject has advanced beyond the official report. The Haldane plan avoids 
several of the errors of the Rushcliffe report and must altogether be rated 
as a superior treatment of the problem. If the plan has been given the 
“silent treatment” in this country, this may be partly due to the fact 
that the Rushcliffe report was initiated and sponsored by the English 
government, thus foreshadowing emerging law more than any private 
plan could. 

It may not be far amiss to assume that the offerings of the Rushcliffe 
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plan represent the maximum of progressive thought that even the van- 
guard of the American bar would be able to “take.” The proposals of 
the Haldane Society even further outdistance the thinking of the ma- 
jority of the American bar. Not backed by any authority beyond their 
own merits, the proposals do not, it seems, appear to American lawyers 
worthy of serious attention.” 

Of the points on which the plan of the Haldane Society scores, the 
most important are the following: 

1. The rigid means test is eliminated. Neither an income nor a capital 
limit is laid down. The legal-advice bureaus, the main certifying authori- 
ties, are given full discretion to grant or refuse free assistance or low- 
cost legal services according to the circumstances of the case. The fees 
for the low-cost services are not rigidly and uniformly defined but may 
be adapted to the capacity of the individual client. By thus eliminating 
the Rushcliffe plan’s upper limit of £420 annual income and the pos- 
session of £500 capital as barriers to low-cost service, the Haldane 
Society covers the whole low-income group.” 

I should like to say at once that, in my opinion, the blank check thus 
given to the granting authority overshoots the mark. Objective criteria, 
such as even a flexible formula contains, should be laid down and made 
to provide a basis of judicial review. 

2. The decisions of the granting authority are subjected to a kind of 
judicial review. I submit, however, that the specification that they shall 
be appealable to the county court registrar amounts neither to sufficient 
control nor to control of a strictly judicial sort. The refusal of legal 
assistance, it cannot be repeated often enough, affects the rights of a 
citizen in exactly the same manner as does an adverse judgment of a 
court of ultimate jurisdiction. 

The failure to provide for genuine judicial review is, moreover, incon- 
sistent with the particulars of a very sound, if minor, suggestion of the 
plan. According to it, the trial courts are to have some direct power to 
receive and decide applications for legal assistance. Such decisions would 
issue either from the clerk of a justice, the registrar of a county court, 
or a master of the High Court in London, and be appealable to a full- 
fledged judge.** 

3. The suggested measures for publicizing the service are more con- 
cise and yet more inclusive than those of the Rushcliffe report. The 


™ For detail concerning the proposals see Legal Advice and Legal Aid for Poor Persons, 
88 Sol. J. 349-50 (1944). 


*3 Ibid., at § 2, 43. *4 Thid., at § 2, 96. 
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latter’s specifications pertain mostly to criminal cases. In civil matters 
reliance is placed upon the Citizen’s Advice Bureaus, which are expected 
to advise potential applicants about the scheme. The Haldane Society, 
however, suggests that “every person served with any process instituting 
any action cause or matter” be simultaneously given a notice advising 
him of his right to apply for legal assistance. Posters giving information 
about the right and the procedure of application are to be displayed 
prominently in the precincts of every court. 

4. Although the Haldane plan, like the Rushcliffe maha has been 
drafted by lawyers, it does not suggest that the scheme be administered 
and dominated by the legal profession. That is significant. Evidently 
there exists a group of solicitors who are far-sighted enough to believe 
that joint administration is the appropriate way in which the potentiali- 
ties of a scheme of legal assistance can best be translated into practice. 
One-third of the members of proposed District Committees for super- 
vising the work are to consist of lawyers, barristers, and solicitors. 
Another third would consist of delegates of local authorities and, pos- 
sibly, of nominees of the Lord Chancellor. The last third, and this is a 
very constructive suggestion, would consist of spokesmen for the assisted 
group. Representatives of local trade councils and of the Councils of 
Social Service are most likely to serve in this function.** Accordingly, 
two-thirds of the administration is to be in the hands of laymen.”* 

On two important points, the Haldane plan has failed to advance as 
far as one might have hoped. Like the Rushcliffe report, it is content 
in criminal matters with retention of the Poor Prisoners’ Defense Act 
of 1930 in a slightly altered form. But significantly the suggested changes 
include the demand for statutory specifications as to how the clause “in 
the interest of justice” should be construed. The attention of the courts 
should no longer be limited to the question of “whether any substantial 
point of law or of fact is involved.” They should also consider “whether 
it seems likely that there is anything which might be said about the 
accused which he seems unlikely to be able to say for himself.” In cases 
of doubt, consultation would be had with the probation officer.”* 

Like the Rushcliffe plan the Haldane proposals do not pay enough 
attention to preventive work. The offices which are to function as the 


%8 Thid., at § 1, %4. 


* The topic is dealt with searchingly in a chapter entitled “Legal Assistance—Whose Re- 
sponsibility?”’ of the study from which this article is excerpted. It is treated also by way of 
practical recommendations in the blueprint for an American scheme of legal assistance which 
the study contains. 


#7 Legal Advice and Legal Aid for Poor Persons, op. cit. supra note 12, at § 2, §§ 14-18. 
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certifying agencies are expected to restrict themselves to mere counsel- 
ing and to trifling services connected with advice. Any action beyond 
this limit is to be referred to the private lawyers working under the plan. 
But the proposals are at least, in contrast to the Rushcliffe report, ex- 
plicit to the effect that the referrals are to include all preventive legal 
services and not only negotiations. Hence preventive services are, after 
all, available, if only in the more cumbersome manner provided for 
assistance in litigation.” 

This arrangement means that the best opportunity for integrating so- 
cial casework with the legal services is lost. In other words, both of the 
English plans overdo the virtue of establishing legal assistance “as of 
right,” in contrast to legal aid ‘“‘as on condition” of meeting a behavior 
pattern superimposed upon the law by philanthropic sponsors. They fail 
to afford social casework even to clients who are amenable to a broad- 
ened “social treatment,” or who ask for it. 

A last weak point of the plan arises from an objective which, though 
in itself commendable, would undoubtedly lead to unfortunate results. 
The fees to be earned by the performing solicitors and barristers are set 
too low. They amount roughly to 66 per cent of those charged in ordi- 
nary cases, as compared to the 80 per cent accorded by the Rushcliffe 
plan.” The proponents obviously wish to curtail the financial burden 
which the plan imposes upon the public. But this modesty creates too 
large a difference between the regular fees and those that the lawyers 
can earn through assisted work. The evils of a restrictive policy in grant- 
ing applications and the reluctant participation of lawyers which are 
thrown out by the main door might thus reappear by a side door. The 
fact that only one-third of the members of the District Committees 
which supervise the certifying agencies will be composed of lawyers 
is no adequate safeguard against this danger. 


III. Swepen 


In order to conclude our brief survey on a reassuring note, I have 
singled out the Swedish system with its large number of gratifying fea- 
tures for a few additional comments. In the main contours, this scheme, 
as it emerges from the Swedish statute of June 19, 1919, is almost iden- 
tical with the pattern employed on the Continent by the Germanic coun- 
tries. All the difference, however, arises from the use of the assigned- 

8 Thid., at § 2, Js. 


* This pertains to the High Court, Court of Appeal and to certain cases in the county 
courts. Ibid., at § 2, 4 8, 12. 
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counsel system in its sound version. The performing lawyers are paid 
compensatory fees out of public funds. The rate equals approximately 
that which the losing party to a legal action has to pay to satisfy the 
fees of his opponent’s lawyer. 

Financial eligibility to legal assistance is tested under a flexible for- 
mula. The merits of the cause or the chances of its success are not ex- 
amined, although claims of an obviously petty nature are not eligible. 

Legal advice and all preventive legal services are offered in the public 
legal-assistance offices. More than any other country, Sweden gives rec- 
ognition to the need for preventive legal services, and to the fact that 
even the best reference scheme needs to be supplemented by a perma- 
nent office whose scope transcends that of a mere referral agency and 
certifying authority. The offices are operated by municipalities and sub- 
sidized by the royal government. No means test is demanded of those 
desirous of obtaining nonlitigious services; the applicant’s statement 
that he cannot get legal services through the ordinary channels is deemed 
sufficient proof of his need. 

The granting of legal assistance in litigation is a judicial function. If a 
court is not in session the decision is made by the president of the court. 
Only in this case can a refusal of the application be appealed to the 
court as a whole. Here too, then, broader provision for judicial review 
is needed. 

The actual work is performed either by attorneys on the staff of the 
legal-assistance offices or by assigned attorneys. While preference should 
be given to the attorneys of the legal-assistance offices, private lawyers 
are not excluded. In the choice of these two possibilities and in the se- 
lection of the individual lawyer, the courts are advised to abide by the 
applicant’s wish, unless particular reasons advise against the attorney 
so chosen. 

Competition between the public legal-assistance offices and the private 
members of the bar is in no way interfered with. The earlier cited study 
of the League of Nations, Legal Aid for the Poor, contains an appended 
memorandum of the director of the Stockholm municipal legal-assistance 
office, Géster Swartling. In it the writer expresses satisfaction that the 
Swedish law did not create for the assistance offices an exclusive right 
to deal with assisted cases: “The free competition which exists between 
the institutions and private advocates has had a stimulating effect and 
has given the staff of the institutions an added interest in the cases they 
have to defend.” I can well imagine how devious this situation must 
appear to a majority of the American bar. It almost suggests that the 
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enactors of the Swedish law and the Swedish bar really meant to es- 
tablish free legal service on a par with private practice.*° 

When compared with the financial effort which America has made 
until now on behalf of legal aid, the expenditure of Sweden for the 
analogous problem is impressive. The legal-assistance office of Stock- 
holm, backed by a fully effective system of tax-paid legal assistance, had 
a budget in 1944 of approximately 293,000 Swedish kroners. The city’s 
population numbered at that time 700,000 persons and the buying power 
of the kroner equaled fifty cents, according to information from reliable 
sources. The New York Legal Aid Society, with an incomplete in forma 
pauperis statute as its background, serves potentially a population of 
7-7 million, eleven times the number of that of Stockholm. The office 
was operated in 1944 on a total expenditure of $142,245, of which 
$11,553 was spent on the expensive annual fund-raising campaign, and 
thus could not be converted into service. To equal the effort of the capi- 
tal of thrifty and comparatively poor Sweden, the City of New York 
would need to have a legal assistance office with an annual budget of 
$1,611,500, hence with a budget more than ten times that of the New 
York Legal Aid Society. 


IV. ConcLusIon 


The long drawn-out trouble of England and Wales with respect to legal 
assistance, as well as the tolerable Continental pattern, elucidate princi- 
ples which any effective, modern scheme must not fail to embody. The ex- 
perience of England and Wales in particular should be understood as 
one continuous denunciation of the attempt to create legal assistance 
along voluntary charitable lines. The results of any such venture are 
bound to prove disappointing. In those countries which adopt the chari- 
table approach to legal assistance it makes little difference whether, as is 
true in the United States, the government displays no direct interest in 
the manner of its performance, or whether under the pressure of public 
opinion, as in England, the government has prodded the legal profession 
into assuming the charitable burden. 

The breakdown of the various Poor Persons’ Procedures presents the 
strongest possible argument for the proposition that legal assistance is 
a task for organized society as a whole, hence for government. To leave 


3° Equally outside the range of American thinking on this subject are the free legal services 
and incidental expenses rendered in some countries in certain types of cases, irrespective of the 
financial status of a person. Belgium, Holland, Norway, Denmark, Hungary, and parts of 
Argentina offer them to persons accused of crime. ee ee 
by counsel is provided, under certain circumstances, in matrimonial matters 
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the problem to the legal profession leads only to a mock solution. Again 
it matters little whether the conflict between the public interest and that 
of the profession has taken shape merely as the latter’s reluctance to do 
unpaid work, as it has in England; or whether, as in America, the “apple 
of discord” is the profession’s refusal to drop the contingent fee, and 
its fear lest the inveterate, general anarchy in the charging of fees be 
remedied. 

But there is a particular lesson to be learned from legal assistance in 
England. To understand its implications we must know that the spokes- 
men of legal aid within the American Bar Association have long real- 
ized that a new, state-sponsored version of the scheme would, sooner or 
later, become a necessity. Concerned about the continuation of bar con- 
trol over such a new scheme, they gave thought to the manner in which 
possible public resistance against its administration by the bar could 
be met. The answer to the difficulty was seen in the establishment of the 
frequently postulated integrated bar. 

A bar in which, by requirement of law, every lawyer must be a mem- 
ber, a bar vested with certain powers relating to standards of admission 
and ethical conduct, would, Smith and Bradway asserted, instantly 
become a “quasi public, if not indeed a public institution.” None of the 
apprehension which might be harbored against the control of a public 
scheme by the existing type of bar association would militate against 
control by a “quasi public” or “public” body; for the integrated bar 
would provide all safeguards for emphasis on the public interest,” if 
necessary in preference to that of the bar. 

The Incorporated Law Society, the professional association of the 
English solicitors, amounts, in most respects, to what would be called 
in this country an integrated bar association. It obtained control over 
English legal assistance in 1926. The effect was that the Poor Persons’ 
Procedure continued for almost twenty years to prove as disappointing 
as before. Egerton tells with commendable insight and frankness how, 
even in this era, English lawyers resorted to a host of justifications for 
reducing the volume of their unpaid work, and thus have until now 
thwarted any effective legal protection of the poor.** He opens his 
account of the facts which amount to so strong a case against bar con- 
trol by saying with typical English restraint: “It is not until he comes 
to study the systems of other countries that an English lawyer realizes 


# See Smith and Bradway, Growth of Legal Aid Work in the United States, 607 U. S. D. L. 
Bul. 173 (1936). 


3* See Egerton, op. cit. supra note 1, at 58-67. 
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that the system, whereby the legal profession or one branch of it, de- 
cides whether a grant of legal aid shall be made or withheld, is open to 
question.” 

That voluntary legal assistance under the control of a bar of any de- 
scription is obnoxious and at variance with the nature of legal assistance 
as a phase of the general administration of justice, is thus no longer a 
mere conjecture. It is proved by experience, and, what is more, by the 
experience of a nation and a bar both of which are marked by an out- 
standing sense of social responsibility. We may safely assume that not 
even the momentous shift from a voluntary scheme to one under which 
the performing lawyers are compensated out of a public treasury would 
be fully able to veil the harmful and undemocratic anomaly of bar con- 
trol. 

In the public scheme for popularizing legal service which the future 
must bring forth in America, the role of the bar is that of the competent 
executor. The profession will be wise not to aim for any other. Its desire 
for administrative domination would be ill advised, and not in accord 
with a sound concept of the lawyer’s place in society. 

This concept envisages the bar as an independent, self-governed body 
of spokesmen for the individual, and a guardian of the authorities in 
their application of the law. No other function, office, or allegiance must 
be permitted to diminish this freedom and the aggressive force it gives. 
If, under this philosophy, lawyers will lead the people in the effort to 
obtain legal assistance, and will perform their role with sincerity, they 
cannot fail to establish those desired public relations which they have 
vainly tried to foster with the palliative legal aid. 

Easy access to justice for the average citizen is bound to raise the 
income of the rank and file of the profession. It will, better than any 
other measure, enhance the prestige of the American lawyer. 





UNEMPLOYMENT BENEFITS AND THE “LABOR 
DISPUTE” DISQUALIFICATION 


Mitton I. Saapur* 


VEN THE MOST simple of legal concepts, given moderate atten- 
k, tion by a court over a few years, acquires a judicial gloss of 

altered meaning.’ When the single concept becomes a dozen, 
many of them unfamiliar and all of them undefined by the statutes— 
when the single court is replaced by those of fifty-one jurisdictions—the 
same few years thicken the gloss into an opaque shell beneath which 
the concepts themselves are increasingly obscured. Once this process has 
made the intended meaning of the statute purely academic, the subject 
is one appropriate for a law review article. 


I. THe RuLE—BLANKET DENIAL OF COMPENSATION 


Early in 1937 Illinois and Missouri fell into line as the last states to 
enact unemployment compensation statutes. Under the pressure of meet- 
ing the deadline to qualify for credits under the federal Social Security 


Act,? most state legislatures had hurriedly* taken advantage of the 
“Draft Bills” prepared by the Committee on Economic Security.* The 


resulting uniformity was comparable to that effected by the Uniform 
Sales Act. 


Each statute, whether modeled after the Draft Bills or not, enacted a 
specific disqualification provision barring from benefits workers unem- 


* Member of the Illinois Bar. 


* Striking examples of the effect of court-created “gloss’’ on decision law are Terminiello v. 
Chicago, 337 U.S. 1 (1949), and Hotel and Restaurant Employees Internat’! Alliance v. 
WERB, 315 U.S. 437 (1942). In the former the state court’s construction of an ordinance was 
held to infringe petitioner’s right of free speech; in the latter the “gloss”’ saved an anti-picket- 
ing injunction from the same fate. 


? 49 Stat. 620 (1935), 42 U.S.C.A. §§ 301 ff. (1943). In sustaining the constitutionality of 
the federal act, the Supreme Court rejected the argument that the states’ decisions to enact 
statutes which would entitle them to the go per cent rebate were compelled by duress or co- 
ercion. Steward Machine Co. v. Davis, 301 U.S. 548, 589-90 (1937). 


3“The governors of state after state now convened their legislatures in special sessions 
‘to come under the wire,’ and these sessions enacted unemployment compensation laws 
without giving any real consideration to their provisions.”’ Witte, Development of Unem- 
ployment Compensation, 55 Yale L.J. 21, 33 (1946). 


«Social Security Board, Draft Bills for State Unemployment Compensation of the Pooled 
Fund and Employer Reserve Account Types (1936); ibid. (rev. ed. 1937). 
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ployed during labor disputes. The Illinois provision typifies the majority 
Draft Bill enactment: 


An individual shall be ineligible for benefits. . . . 

For any week with respect to which it is found that his total or partial unemploy- 
ment is due to a stoppage of work which exists because of a labor dispute at the factory, 
establishment, or other premises, at which he is or was last employed, provided, that 
this subsection shall not apply if it is shown that (1) He is not participating in or financ- 
ing or directly interested in the labor dispute which caused the stoppage of work and 
(2) He does not belong to a grade or class of workers of which immediately before the 
commencement of the stoppage, there were members employed at the premises at 
which the stoppage occurs, any of whom are participating in or financing or directly 
interested in the dispute; provided, that if in any case separate branches of work which 
are commonly conducted as separate businesses in separate premises are conducted in 
separate departments of the same premises, each such department shall, for the pur- 
pose of this subsection, be deemed to be a separate factory, establishment, or other 
premises.5 


With every phrase a potential breeder of litigation, careful study of the 
statutes and their history becomes increasingly important to proper de- 
cision of compensation claims. 


5 Ill. Rev. Stat. (1949) c. 48, § 223(d). This version received the most widespread adoption 
of the several Draft Bills and will be referred to herein as “the Draft Bill.’’ Although the pro- 
visos offer considerable variation, thirty-three other statutes contain substantially the same 
basic disqualification provision. Ariz. Code Ann. (Supp. 1947) § 56-1004(d); Ark. Stat. Ann. 
(1947) § 81-1106(d); Colo. Stat. Ann. (Michie, Supp. 1949) c. 167 A, § 5(c); 41 Del. L. (1943) 
c. 207, §6; Ga. Code Ann. (Supp. 1947) § 54-610(d); Hawaii Rev. Laws (1945) § 4231(d); 
Idaho Code (1949) § 72-1366(j); Ind. Stat. Ann. (Burns, Supp. 1947) § 52-1539 c; lowa Code 
Ann. (1949) § 96.5.4; Kan. Gen. Stat. (Corrick, Supp. 1947) § 44-706(d); Me. L. (1949) c. 430, 
§ 15-IV; Md. Ann. Code (Flack, Supp. 1947) art. 95 A, §5(e); Mass. Ann. Laws (1942) 
c. 151 A, § 25(b); Mich. Stat. Ann. (Reis, Supp. 1947) § 17-531(b); Miss. Code Ann. (Supp. 
1948) § 7379(€); Mo. Rev. Stat. (Supp. 1948) § 9431 Il(a); Mont. Rev. Code (Darlington, 
Supp. 1939) § 3033.8(d); Neb. Rev. Stat. (1943) § 48-628(d); N.H. Rev. Laws (1942) c. 218, 
§ 4D, as amended N.H. L. (1949) c. 185; N.J. Stat. Ann. (Supp. 1948) § 43:21-5(d); N.M. 
Stat. Ann. (Supp. 1947) § 57-805(d); N.C. Gen. Stat. (Michie, Supp. 1947) § 96-14(d); N.D. 
Rev. Code (1943) § 52-0602.4; Okla. Stat. Ann. (Supp. 1948) tit. 40, § 215(d); Pa. Stat. Ann. 
(Purdon, Supp. 1948) tit. 43, § 402(d), as amended Pa. L. (1949) Act 530; S.D. Code (1939) 
§ 17.0830(4); Tex. Ann. Rev. Civ. Stat. (Vernon, 1947) art. 5221b-3(d); Utah Code Ann. 
(1943) § 42-2a-5(d); Vt. L. (1949) H. 212, § 5379V; Va. Code Ann. (Michie, 1942) § 1887(97) 
(d); Wash: Rev. Stat. Ann. (Remington, Supp. 1943) § 9998-105(f); W.Va. Code Ann. (Michie, 
1943) §2366(78)(4); Wyo. Comp. Stat. Ann. (Courtright, 1945) §54-105B II. 

Other acts are not so readily grouped into distinct categories. Ala. Code Ann. (Michie, 
Supp. 1946) tit. 26, § 214 A; Alaska Comp. Laws Ann. (1949) 51-5-4(d); Cal. Gen. Laws 
(Deering, 1944) Act 8780d, § 56(a); Conn. Gen. Stat. (1949) § 7508(3); D.C. Code (Supp. 
1948) tit. 46, § 310(f); Fla. Stat. Ann. (Supp. 1948) § 443.06(4); Ky. Rev. Stat. Ann. (Baldwin, 
1948) § 341.360(1); La. Gen. Stat. Ann. (Dart, Supp. 1947) § 4434.4(d); Minn. Stat. Ann. 
(Mason, 1945) § 268.09 subd. 1(6); Nev. Comp. Laws (Supp. 1945) § 2825.05(d); N.Y. Lab. 
Law (McKinney, 1948) § 592.1; Ohio Code Ann. (Throckmorton, 1948) § 1345-6d(1); Ore. 
Comp. Laws Ann. (Supp. 1947) § 126-705(d); R.I. Gen. Laws (1938) c. 284, § 7(4); S.C. Code 
of Laws (1942) § 7035-82(d); Tenn. Code Ann. (Michie, Supp. 1948) § 6901.29E; Wis. Stat. 
en s947) § 108.04(10). The distinctions will be discussed infra under the various 
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THEORIES JUSTIFYING LABOR-DISPUTE DISQUALIFICATION 


Among the several theoretical bases for the labor-dispute provisions, 
one has assumed unmerited prominence in judicial decisions. The states’ 
1936 rush to enact the “Draft Bills” has already been mentioned. Un- 
fortunately, part of the package adopted by the state legislatures was a 
ready-made “Declaration of Public Policy,” raising as a buffer against 
constitutional attack the spectre of “involuntary unemployment.”® As a 
result many courts have devoted more time to explaining why claimants’ 
unemployment was “voluntary” so as to impose disqualification than to 
applying the actual terms of the labor-dispute provision itself.’ “The 
term ‘involuntary unemployment’ has induced unrealistic controversy 
over the freedom of the will and tended to blur the outlines of specific 
disqualifications and eligibility conditions.”* Yet, despite the fact that 
it fails to explain much of the statutory language, the doctrine that the 
right to benefits should be gauged by the “involuntary” nature of un- 


employment must be recognized as the most influential theory in current 
case law. 


Perhaps more plausible, though less often referred to by the courts,° 


6 See, for example, Ill. Rev. Stat. (1949) c. 48, § 217. This rationale was hardly original with 
the authors of the Draft Bills. Compare Douglas, Standards of Unemployment Insurance 59 
(1933). 


7 The Illinois Supreme Court has been one of the chief exponents of this approach. Its first 
three decisions involving labor-dispute disqualification laid particular stress on the statu- 
tory “public-policy”’ declaration. Caterpillar Tractor Co. v. Durkin, 380 Ill. 11, 42 N.E. ad 
541 (1942); Walgreen Co. v. Murphy, 386 Ill. 32, 53 N.E. 2d 390 (1944); Local Union No. 11 
v. Gordon, 396 Ill. 293, 71 N.E. 2d 637 (1947). Since then the emphasis has diminished some- 
what, perhaps because the court has been confronted with situations which cannot be ex- 
plained on the basis of “voluntariness.”” Compare Local No. 658 v. Brown Shoe Co., 403 
Til. 484, 87 N.E. 2d 625 (1949). In California the state supreme court has found the “voluntary- 
involuntary” dichotomy a source of dissension and controversy. Compare McKinley v. Cali- 
fornia Employment Stabilization Comm’n, 209 P. 2d 602 (Cal., 1949) with Bunny’s Waffle 
Shop, Inc. v. California Employment Security Comm’n, 24 Cal. 2d 735, 151 P. 2d 224 (1944). 


* Harrison, Eligibility and Disqualification for Benefits—Forenote: Statutory Purpose 
and “Involuntary Unemployment,” 55 Yale L.J. 117, 119 (1946). The general inadequacy of 
“involuntary unemployment” as an explanation of the disqualifications is clear. Under the 
statutes benefits are payable to employees who leave work voluntarily with good cause or 
who voluntarily refuse “unsuitable”? work. Lesser, Labor Disputes and Unemployment 
Compensation, 55 Yale L.J. 167, 171 (1946). Benefits are denied employees who be- 
come involuntarily unemployed due to a lockout. Fierst and Spector, Unemployment Com- 
pensation in Labor Disputes, 49 Yale L.J. 461, 464 (1940). And a recent law-review 
note occupies seventeen pages in discussing disqualifications inconsistent with the sug- 
gested theory. Eligibility for Unemployment Benefits of Persons Involuntarily Unemployed 
because of Labor Disputes, 49 Col. L. Rev. 550 (1949). 


* For brief statements of the doctrine, see Lawrence Baking Co. v. Michigan UCC, 308 
Mich. 198, 213, 13 N.W. 2d 260, 265 (1944); Matson Terminals, Inc. v. California Employ- 
ment Comm’n, 24 Cal. 2d 695, 707, 151 P. 2d 202, 209 (1944); In re Steelman, 219 N.C. 306, 


310, 13 S.E. 2d 544, 547 (1941); Chrysler Corp. v. Smith, 297 Mich. 438, 447, 298 N.W. 87, go 
(1941). 
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is the notion of state “neutrality” in labor disputes. This view is notable 
at least for its age, having been a basis for the 1911 British Act.*® It 
usually appears today in the form of the often-repeated statement that 
disqualification must result whether the dispute is manifested by a 
“strike” or a “lockout,” since “neither the unreasonableness of the 
demands nor the merits of the dispute have any place in the determi- 
nation of the question whether the labor dispute actually exists.”™ 

But it should be obvious that such lack of interest in the merits is 
merely the statement of a dubious conclusion. “Formal neutrality’™* 
was originally urged primarily because of the belief that fixing responsi- 
bility for the dispute would be too difficult. The unreality of this theory 
has since been demonstrated.”* Moreover, the notion that governmental 
neutrality is to be desired as an end in itself has been objected to as 
ignoring the realities of already established government intervention in 
labor relations by means of minimum wage laws, workmen’s compen- 
sation laws, and the Wagner Act."* 

Finally, it has been questioned whether nonpayment of labor-dispute 
benefits qualifies even as a “formal neutrality.” First, the “very existence 
of the law with the promise of benefits to those who do not in concert 
with other workers refrain from working amounts to considerable pres- 
sure to deter workers from combining their economic strength. This is 


1 See Hughes, Principles Underlying Labor-Dispute Disqualification 1 (1946). 


™ Bankston Creek Collieries, Inc. v. Gordon, 399 Ill. 291, 299, 77 N.E. ad 670, 675 (1948); 
9 Unemployment Compensation Interpretation Service, Benefit Series, No. 9, Case No. 10786 
(Ga. R, 1946). 

Cases reported in the Benefit Series, a Social Security Board publication containing selected 
unemployment compensation decisions from all jurisdictions, will hereinafter be cited as 
follows: 9 B.S. g—10786 (Ga. R, 1946). The letter “A” indicates a decision by the initial ad- 
ministrative tribunal; ““D,” by an intermediate body; “R,’’ by the highest administrative 
appellate tribunal of the state. 

Decisions of the British Umpire under the British Acts reported in Benefit Series General 
Supplement No. 1, Benefit Decisions of the British Umpire: A Codification and Text of Se- 
lected Decisions, will be referred to by both their official and Benefit Series citations: Brit. 
Ump. 1480/1927, BU-495 (1927). 


™ Douglas, op. cit. supra note 6, at 61; cf. 5 B.S. 6—7330 (Ill. D, 1941) : “This [denying bene- 
fits regardless of who may be the instigator of the dispute] does not result in favoring one party 
at the expense of the other, but on the other hand leaves both parties exactly where they were 
with regard to all of their rights, privileges and obligations outside of those contained in this 
one Section 7(d) of the Illinois Unemployment Compensation Act.” 

*3 In 1933 Professor (now Senator) Douglas relied for his examples on society’s failure to fix 
guilt on the aggressor in warfare as well as in industrial conflict. Douglas, op. cit. supra note 6, 


at 61. pap nt eed te a nn itor the Wagner and Taft- 
Hartley definitions of unfair labor practices, to the second. 


"4 Lesser, op. cit. supra note 8, at 175~76; Schindler, Collective Bargaining and Unemploy- 
ment Insurance Legislation, 38 Col. L. Rev. 858, 869 (1938). 
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particularly true if union membership or the payment of union dues 
is construed to amount to participation in, or financing of, the dispute.””* 
Second, the Wagner Act has been pointed to as establishing a “‘recog- 
nized public policy of equalizing bargaining power between employers 
and employees. . . . Since the employer is usually capable of greater en- 
durance than his workers, a strictly neutral state would merely be ad- 
justing the unequal balance if it made generous immediate payments.”?® 

Thus the rationale of state neutrality has been subjected to dual 
attack: on its theoretical legitimacy and on its proper application to 
the problem of unemployment benefits. But once again, the attacks 
cannot obscure the fact that the rationale is present and must be dealt 
with in evaluating the acts and decisions under them. 

Allied to the neutrality argument is the contention that we cannot 
“attribute to the legislature an intent to finance strikes out of unem- 
ployment compensation funds.’’*’ Insofar as this conclusion represents a 
feeling of unfairness in requiring an employer to finance workers against 
himself, it is refutable by a showing that the economic incidence of pay- 
roll taxes is shifted by the employer either to the consumer or back to 
his employees.** And to the extent that it indicates a belief that granting 
benefits will actually “finance” strikes, several partial answers are avail- 
able. One lies in the relative magnitudes of compensation and wages’® 
and another in the waiting period that all laws require before benefits 
may be paid. True enough, if a strike lasts long enough, the receipt of 
compensation will ease the drain on the union treasury, increasing stay- 
ing power and hence the probability of the strike’s success. But most 
strikes are of lesser duration than the usual benefit waiting period, and 
even with the additional incentive for holding out, the feared “financing” 
would not always materialize. In any event, the prospect of receiving a 
fraction of normal wages after the lapse of several weeks will seldom 
lead a labor organization to call a strike which it would have avoided 
had benefits not been payable. 


8 Lesser, op. cit. supra note 8, at 175. 

*6 Fierst and Spector, op. cit. supra note 8, at 465. Whatever the theoretical validity of this 
argument, it would undoubtedly receive short shrift from the legislators who authored and 
adopted the Taft-Hartley Act and comparable state enactments. 

*7 Local Union No. 11 v. Gordon, 396 Ill. 293, 303, 71 N.E. 2d 637, 642 (1947); Muncie 
Foundry Division v. Review Board, 114 Ind. App. 475, 51 N.E. 2d 891 (1943); 8 B.S. 11:— 
10025 (Mo. D, 1945); see Pribram, Compensation for Unemployment during Industrial Dis- 
putes, 51 Monthly Lab. Rev. 1375, 1376 (1940). 

** Burns, Toward Social Security 157-61 (1936); Yoder, Some Economic Implications of 
Employment Insurance, 45 Q.J. Econ. 622, 635 (1931); Brown, The Incidence of Compulsory 
Insurance of Workmen, 30 J. Pol. Econ. 67, 76 (1922). 

19 Iilinois’ 1949 amendment to its Act, Ill. Rev. Stat. (1949) c. 48, § 220(b)(1), raised 
maximum benefits to $25 per week, an amount typical of the higher-benefit-paying states. 
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Even to the extent that actual financing may sometimes take place, 
the reply can be made that some strikes deserve to be financed as 
attempts, after failure of collective bargaining, to protect positive rights 
given employees by other legislation or by contract.”° In fact, the ob- 
jection to financing strikes loses its impact whenever the shutdown has 
resulted from clearly unreasonable conduct on the part of the em- 
ployer.” This third argument, then, is not nearly so persuasive as it 
might initially appear. 

Other theories are available as secondary explanations of the labor- 
dispute provisions.”* But the three already stated are sufficiently weighty 


2° In ro B.S. ro—11848 (Ill. R, 1946) miners left work because their employer had failed 
to conform to the statute defining and requiring adequate shower facilities for coal mines. 
In 2 B.S. s—1430 (R.I. D, 1939) the employer had violated the wage provisions of a bargaining 
agreement by seeking to establish a piecework system, and the employees struck because the 
piecework rates would not allow them to earn the minimum wages prescribed by state law. 
Both decisions held that, since the conditions of employment in question were statutory 
and outside the proper area of negotiation, the work stoppages were not due to “labor dis- 
putes.’’ This administratively created exception has long been approved by the British 
Umpires. Brit. Ump. 6138/36 (1936); Brit. Ump. 306/1929, BU-445 (1929); Brit. Ump. 
2358, BU-444 (1922); Ministry of Labour, Analytical Guide U.I. Code 7, Part IT, §§ 11-13 
(1939 ed.). 

After the Illinois decision cited above, the state supreme court held that a labor dispute 
may exist even though the employer’s action leading to the controversy is in violation of his 
contractual obligations. Local Union No. 11 v. Gordon, 396 Ill. 293, 71 N.E. 2d 637 (1947). 
When another coal mine case arose in which unemployment was caused by protest against 
alleged violations of statutory safety requirements, the hearing officer relied on the Local 
No. 11 case to deny benefits. The logical basis asserted for this new result was that breach of a 
statutory duty cannot preclude existence of a labor dispute any more than does the breach of 
a contractual duty. 11 B.S. 12—12964 (Ill. A, 1948). 

Apparently, however, the Illinois Supreme Court was more impressed with the earlier 
approach. In Fash v. Gordon, 398 Ill. 210, 75 N.E. 2d 294 (1947), the court con- 
sidered the effect of a War Labor Board directive dealing with the issues in a labor dispute. 
The decision carefully pointed out that the WLB determination was not binding on the 
parties, so that the directive had not terminated the labor dispute. Compare similar decisions 
in 9 B.S. g9—10786 (Ga. R, 1946); 9 B.S. ro—10906 (N.Y. R, 1945). By implication, had the 
WLB directive been made conclusive, the court would have regarded the “labor dispute’’ as 
ended even though active controversy continued; see 5 B.S. 4—7169 (N.J. D, 1941). The area 
of conflict between the Local No. 11 and Fash cases is not yet defined and the Director of 
Labor is faced with a difficult choice. 


2 See text at 304-07 infra for proposed statutory changes partially based on this premise. 


* One argument often advanced is that the difficulty of actuarial prediction of the incidence 
of labor disputes should prevent the allowance of benefits for unemployment caused by such 
disputes. Miners in General Group v. Hix, 123 W.Va. 637, 646, 17 S.E. ad 810, 815 (1941); 
Hughes, op. cit. supra note 10, at 1; Pribram, op. cit. supra note 17, at 1376. Yet, as pointed 
out in Eligibility for Unemployment Benefits of Persons Involuntarily ee because 
of Labor Disputes, 49 Col. L. Rev. 550, 551 (1949), “virtually every American 
today allows benefits during at least some of these ‘actuarially unpredictable’ labor dis- 
putes. . . .’’ Furthermore, a statistical objection is hardly one which helps answer the question 
of whether disqualification can be justified as a matter of principle. Accordingly, the argu- 
ment will not be used as a basis for discussion in this article. 

Justification for the “grade or class’ provision of the statutes depends on still another 
theory, discussed in text at notes 174-75 infra. 
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in themselves, and exploration of the manifold aspects of the state sta- 
tutes compels traveling light. 


THE MEANING OF A “LABOR DISPUTE” 


Nearly all of the fifty-one statutes employ the term “labor dispute” 
or its equivalent, but only a few attempt any definition or limitation of 
those words.** However, one clue as to meaning has been inserted in 
every statute in order to satisfy the minimum requirements of the federal 
Social Security Act. The state statutes provide without exception that 
benefits shall not be denied to an otherwise eligible employee if he re- 
fuses to accept new work when the position offered is vacant due to a 
“strike, lockout, or other labor dispute,”’** such a job not constituting 
“suitable work.” This phrase indicates not only that “strikes” and “lock- 
outs” are species within the genus “labor dispute” but also that a statu- 
tory “labor dispute” may exist in the absence of the strike or lockout 
manifestations.” 

Without further evidence of meaning within the statutes themselves, 
courts and adminstrators have been compelled to look elsewhere. Their 
most convenient sources for ready-made definitions are, of course, the 
Wagner** and Taft-Hartley Acts,*" the Norris-LaGuardia Act,”* and 


%3 The Alabama statute defines “labor dispute’’ by repeating the Norris-LaGuardia Act 
terminology ; the Arizona act refers to “‘labor dispute, strike, or lockout’’; Arkansas excepts 
“lockouts’’ from the term “labor dispute”’; Colorado disqualifies only for “‘strikes’’; Connecti- 
cut provides that a lockout disqualifies only if it results from demands by employees as dis- 
tinguished from an employer’s attempt to deprive his workers of a present advantage; the 
District of Columbia act speaks of a labor dispute “such as a strike, lockout, or jurisdictional 
labor dispute’’; Kentucky refers to “strike or other bona-fide labor dispute’’ but excepts lock- 
outs; in Minnesota the disqualification clause applies to a “‘strike or other labor dispute,” 
adopting the state Labor Relations Act definition of the latter term but excluding lockouts; 
Mississippi excludes the “unjustified lockout” from disqualification; New Hampshire excepts 
any work stoppage “due solely to a lockout’’; the New York act specifies ‘strike, lockout or 
other industrial controversy’; Ohio refers to “labor dispute other than a lockout”; Rhode 
Island’s provision includes “strike or other industrial controversy”; Utah disqualifies for a 
“strike involving his grade, class or group of worker’; Wisconsin includes “strike or other 
bona fide labor dispute.”” The statutory citations may be found at note 5 supra. 
*4 See, for example, Ill. Rev. Stat. (1949) c. 48, § 223(c)(2). 


*8 For a discussion of the most common nonstrike, nonlockout dispute, see text infra at 
notes 33-35. 

*6“The term ‘labor dispute’ includes any controversy concerning terms, tenure or condi- 
tions of employment, or concerning the association or representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to arrange terms or conditions of employment, regard- 
less of whether the disputants stand in the proximate relation of employer and employee.” 
49 Stat. 450 (1934), 29 U.S.C.A. § 152(a) (1947). 

*7 61 Stat. 137 (1947), 29 U.S.C.A. § 152(9) (Supp. 1948). 


28 47 Stat. 73 (1932), 29 U.S.C.A. ‘ 113(c) (1947) (identical with the Wagner Act except 
that no reference is made to “tenure’’) 
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their state counterparts. Although the decisions regularly point out that 
they “are not bound by the definition of a labor dispute contained in 
the Federal statutes,” the results reached invariably conform to the 
federal definitions.*® The net result has been a carry-over of the sweep- 
ing, all-inclusive interpretations of the anti-injunction and labor rela- 
tions statutes into the unemployment compensation field. 

This wholesale adoption of already-established broad definitions has 
been assailed by most writers on the premise that imparting different 
meanings to “labor dispute” in the different types of statutes involves 
less inconsistency than does a uniform interpretation: 


The purpose of anti-injunction legislation, as has so often been pointed out, is to lessen 
the abuses resulting from injunctions in industrial disputes. By expanding the term 
“labor dispute,” the maximum protection is attained. However, since the purpose of 
unemployment insurance is to provide compensation for loss of employment, any dis- 
qualifications, such as for labor disputes, should be strictly construed. This calls for a 
narrow interpretation of labor dispute in the field of unemployment insurance.* 


29 Miners in General Group v. Hix, 123 W.Va. 637, 646, 17 S.E. 2d 810, 815 (1941); cf. 
Block Coal & Coke Co. v. UMW, 177 Tenn. 247, 148 S.W. 2d 364 (1941). In Ex parte Pesnell, 
240 Ala. 457, 199 So. 726 (1940), denying cert. to 29 Ala. App. 528, 199 So. 720 (1940), cert. 
den. 313 U.S. 590 (1941), the Alabama Supreme Court was equally careful: “But we do not con- 
strue the opinion [of the lower court] as indicating any binding force or effect of these defini- 
tions so far as our own statute is concerned, but the citations are only by way of illustration, 
and so to be considered.” 





3¢ One of the few opinions in which these definitions were flatly rejected by a court was that 
in the Department of Industrial Relations v. Drummond, 30 Ala. App. 78, 1 So. ad 395 (1941), 
cert. den. 241 Ala. 142, 1 So. 2d 402 (1941) (prior to enactment of provision referred to in 
note 23 supra). Examples of the more usual result, in which the federal statutes become con- 
trolling in fact, though not in theory, are numerous: Dallas Fuel Co. v. Horne, 230 Iowa 1148, 
300 N.W. 303 (1941); Huerta v. E. Regensburg & Sons, 7 B.S. 11—88 1 (Fla. C. Ct., 
1944); Snyder v. Consolidation Coal Co., 5 B.S. 7—7415 (Md. C. Ct., 1941); 9 BS. 
4/5—10500 (Va. R, 1945); 9 B.S. 3—10387 (Ohio A, 1945); 9 B.S. 2—10296 (Pa. A, 1945); 
9 B.S. 2—10233 (Ark. D, 1945); 8 B.S. 11—10025 (Mo. D, 1945); 7 B.S. 5—8532 (Mich. A, 
1943) = 9—7528 (N.J. D, 1941); 4 B.S. 7—6131 (Idaho A, 1940); 4 B.S. 3—5353 (Miss. 

» 1940). 

Occasionally the courts reach the more extreme conclusion that the federal statutory 
definitions are binding on them, usually as the result of fallacious reasoning. Barnes v. Hall, 
285 Ky. 60, 148 S.W. 2d 929 (1940), cert. den. 314 U.S. 628 (1941); Sandoval v. Industrial 
Comm’n, 110 Colo. 108, 130 P. 2d 930 (1942). 


# Fierst and Spector, op. cit. supra note 8, at 475; cf. 9 Univ. Chi. L. Rev. 751, 754 n. 25 
(1942), noting Magner v. Kinney, 141 Neb. 122, 2 N.W. 2d 689 (1942) (“liberal labor policy” 
requires narrow definition in unemployment acts, broad in anti-injunction); 36 Ill. L. Rev. 
581, 585 n. 19 (1942), noting Chrysler Corp. v. Smith, 297 Mich. 438, 298 N.W. 87 (1941) 
(same); 17 Ind. L.J. 250 (1942), noting Barnes v. Hall, 285 Ky. 160, 146 S.W. ad 929 (1940), 
cert. den. 314 U.S. 628 (1941) (same); 16 Tenn. L. Rev. 1007, 1009 (1941), noting Block Coal 
& Coke Co. v. UMW, 177 Tenn. 247, 148 S.W. 2d 364 (1941) (inconsistent construction should 
result from “liberalism toward labor’’); Schindler, op. cit. supra note 14, at 879. But see 
Arterburn, “Labor Disputes’? and Unemployment Compensation: A Reply, 17 Ind. L.J. 
446 (1942), sharply criticizing the above rationale for unique reasons. 
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But this self-styled “liberal” approach runs counter to basic notions 
of precedent, amounting to no more than an assertion that a term which 
had already acquired a commonly accepted, “ordinary” meaning through 
prior legislation should not have been employed in the compensation 
acts. The short answer is that the same term was used.** Courts should 
not manufacture a distinction that the legislatures have not seen fit to 
create. 

Even more important from a practical view, the device of narrow 
interpretation cannot make itself felt in any significant class of cases. 
Lockouts, like strikes, could not be excluded from the labor-dispute cate- 
gory unless a court indulged in distortion rather than definition.* Just 
how small an area this leaves for interpretation may readily be seen by 
glancing at the nonstrike, nonlockout situation which has most often 
been presented to the courts: unemployment which results from the 
expiration of a collective bargaining agreement. Almost all the cases 
have dealt with the invocation of the “no contract, no work” formula 
in the coal industry. In accordance with common understanding—and 
incidentally with the Wagner and Norris-LaGuardia Act definitions— 
the decisions have refused to allow the absence of an employer-employee 
relationship to preclude the holding that a labor dispute existed.** Dis- 


3? ‘No doubt the meaning those words had in the mind of the General Assembly was the 
same as that expressed in defining them in the act concerning injunctions in labor disputes.” 
Conte v. Egan, 135 Conn. 367, 371, 64 A. 2d 534, 535 (1949). Other decisions relying on “labor 
dispute’’ definitions in prior state statutes are Adkins v. Indiana Employment Security Divi- 
sion, 117 Ind. App. 132, 70 N.E. 2d 31 (1946); Spielmann v. Industrial Comm'n, 236 Wis. 240, 
295 N.W. 1 (1940); Koski v. UCC, 7 B.S. 1o—8851 (Ore. C. Ct., 1944); 5 B.S. 1o—7614 
(Minn. A, 1942); 4 B.S. 2—5232 (N.Y. A, 1940). In Local Union No. 11 v. Gordon, 396 Ill. 
293, 71 N.E. 2d 637 (1947), the court pointed out that the state anti-injunction act was nar- 
rower in coverage than the federal statutes, but that it did not have to decide which was con- 
trolling. 

33 Five distinct grounds were stated by the Washington Supreme Court for declaring that 
a lockout was a “labor dispute”’ in In re North River Logging Co., 15 Wash. 2d 204, 130 P. 2d 
64 (1942); cf. The Midvale Co. v. UCB of Review, 67 A. 2d 380 (Pa. Super. Ct., 1949); Bucko 
v. J. F. Quest Foundry Co., 38 N.W. 2d 223 (Minn., 1949); Adkins v. Indiana Employment 
Security Division, 117 Ind. App. 132, 70 N.E. 2d 31 (1946). Perhaps most conclusive is that, 
even in those acts which refer to “labor disputes’ without further elaboration in the dis- 
qualification section, the “suitable work’’ clause invariably speaks of “strike, lockout, or other 
labor dispute.”’ 


34 Johnson v. Iowa Employment Security Comm’n, 32 N.W. 2d 786 (lowa, 1948); Walter 
Bledsoe Coal Co. v. Review Board, 221 Ind. 16, 46 N.E. 2d 477 (1943), followed in Peabody 
Coal Co. v. Lambermont, 112 Ind. App. 718, 46 N.E. 2d 706 (1943); Dallas Fuel Co. v. Horne, 
230 Iowa 1148, 300 N.W. 303 (1941); Block Coal & Coke Co. v. UMW, 177 Tenn. 247, 148 
S.W. 2d 364 (1941); Miners in Genera] Group v. Hix, 123 W.Va. 637, 17 S.E. 2d 810 (1941); 
Department of Industrial Relations v. Pesnell, 29 Ala. App. 528, 199 So. 720 (1940), cert. den. 
240 Ala. 457, 199 So. 726 (1940), cert. den. 313 U.S. 590 (1941); Barnes v. Hall, 285 Ky. 160, 
146 S.W. 2d 929 (1940), cert. den. 314 U.S. 628 (1941); Peabody Coal Co. v, Gordon, 12 B.S. 
7—13520 (Ill. Super. Ct., 1949); Metz v. Coal Operators, 10 B.S. 6—1rs49 (Md. C. Ct., 
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qualification has therefore been nearly universally imposed. In fact, 
courts even in the few states which deny benefits only for “strikes” have 
been influenced by the “labor dispute” cases and have also refused to 
award compensation.* It is obvious that the mere doctrine of narrow 
construction cannot prevail to transform a clear-cut labor dispute into 
some other type of animal. It is equally obvious that there are few situ- 
ations indeed in which it is not clear whether a labor dispute exists. 
The answer is the same if, instead of exploring anti-injunction sta- 
tutes, the courts seek definitions in dictionaries,** the “suitable work” 
provisions of the compensation acts,*’ the Restatement of Torts,** or the 
British Unemployment Insurance Act.** “Labor dispute” is insufficiently 
flexible to exclude fact situations in which it may be concluded that bene- 
fits should be allowed as a matter of principle. Its scope is broad enough 
to cover nearly every controversy relating to conditions of work and 
involving more than a single employee.“ In short, encroachments on the 


1947); Decision 42, 2 C.C.H. Unempl. Ins. Rep. 7525 (Ark. Special Examiner, 1946); see 
Bankston Creek Collieries, Inc. v. Gordon, 399 Ill. 291, 77 N.E. 2d 670 (1948). Each of these 
cases involved the coal industry. 

Only a few decisions, none by an appellate court, have allowed benefits on the ground that 
no “labor dispute” was involved. 7 B.S. 2—8377 (Kan. D, 1943) (coal mines); cf. 4 B.S. 2— 
5232 (N.Y. A, 1940) (cloak and suit workers); 4 B.S. 2—5227 (N.J. D, 1940) (same). 


3s Baker v. Powhatan Mining Co., 146 Ohio St. 600, 67 N.E. 2d 714 (1946), rejecting the 
approach taken in United States Coal Co. v. UCB of Review, 66 Ohio App. 329, 32 N.E. 2d 
763 (1940); Sandoval v. Industrial Comm’n, 110 Colo, 108, 130 P. 2d 930 (1942); cf. Employees 
of Lion Coal Corp. v. Industrial Comm’n, 100 Utah 207, 111 P. 2d 797 (1941). It is true that a 
“strike’’ contemplates a continuing employer-employee relationship, while expiration of the 
contract technically terminates that relationship. Nevertheless the parties in the latter case 
expect that the miners will return to work for the same employers once differences are settled. 
If, then, the employees’ demands have been the motivating force in the work stoppage, it makes 
good sense to call the situation a “strike.”” However, the case is close enough so that the public 
policy favoring strict construction of disqualifications might throw the result the other way. 
Thus, benefits were allowed by the court in the United States Coal Co. case, supra. 

36 Block Coal & Coke Co. v. UMW, 177 Tenn. 247, 148 S.W. 2d 364 (1941); Miners in 
General Group v. Hix, 123 W.Va. 637, 17 S.E. 2d 810 (1941); Ex parte Pesnell, 240 Ala. 457, 
199 So. 726 (1940), denying cert. 29 Ala. App. 528, 199 So. 720 (1940), cert. den. 313 
U.S. 590 (1941); United States Coal Co. v. UCB of Review, 66 Ohio App. 329, 32 N.E. ad 
763 (1940). 

37 UCC of Alaska v. Aragon, 329 U.S. 143 (1946) (refusing to decide the applicability of the 
Wagner and Norris-LaGuardia Acts); Miners in General Group v. Hix, 123 W.Va. 637, 17 
S.E. 2d 810 (1941). 

38 Baker v. Powhatan Mining Co., 146 Ohio St. 600, 67 N.E. 2d 714 (1946); Sandoval v. 
Industrial Comm’n, 110 Colo. 108, 130 P. 2d 930 (1942); 12 B.S. 3—13242 (Ohio R, 1948). 

393 B.S. 1—2422 (Va. R, 1939). 

4° In addition to strikes, lockouts, and “no contract, no work”’ controversies, labor dis- 
putes have been found in the following situations: (1) slowdowns—Bankston Creek Collieries, 
Inc. v. Gordon, 399 Illi. 291, 77 N.E. 2d 670 (1948); 12 B.S. 3—13242 (Ohio R, 1948); (2) con- 
troversy over employer’s contract violation—Local Union No. 11 v. Gordon, 396 Ill. 293, 


BEL ASTUTE 
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labor-dispute disqualification provisions must take the form of legisla- 
tive, not judicial, activity. 

Four acts already include the sensible limitation that no ineligibility 
ensues if the dispute is caused by the employer’s violation of ‘‘any state 
or United States law on hours, wages, or other conditions of work.” 
Two of these and one other have extended the same principle to allow 
benefits if the work stoppage is due to the “employer’s failure to con- 
form to the provisions of any contract... .”* 

These provisos clearly pass muster on ‘theoretical grounds. And in so 
doing, they point the way to the general principle that should underlie 
restrictions on the denial of benefits during disputes: Compensation 
should be payable during any stoppage of work caused by unreasonable 
conduct on the part of the employer. 

Adoption of this view would create a distinction in the labor-dispute 
section comparable to that found elsewhere in the unemployment com- 
pensation acts.** At the same time, it would conform admirably to all the 
theories justifying disqualification. First, the need for “state neutrality” 
was grounded on the assumption that it would be too difficult to assess 
responsibility for disputes. Where the statute labels conduct as “un- 
reasonable” for benefit purposes, the neutrality obstacle is therefore 


71 N.E. 2d 637 (1947); Deshler Broom Factory v. Kinney, 140 Neb. 889, 2 N.W. ad 332 
(1942); (3) dispute over employer’s failure to comply with War Labor Board directive—cases 
cited third paragraph of note 20 supra; (4) dispute between national and local union—Miller 
v. UCB of Review, 152 Pa. Super. 315, 31 A. 2d 740 (1943). 

Strangely enough, strikes to compel recognition of unions as bargaining agents have twice 
been held not to impose disqualification. Duquesne Brewing Co. v. UCB of Review, 359 Pa. 
535, 59 A. 2d 913 (1948); Board of Review v. Hix, 126 W.Va. 538, 29 S.E. ad 618 (1944). 
These decisions are are inconsistent with such Norris-LaGuardia Act interpretations as that in 
United States v. Hutcheson, 312 U.S. 219 (1941), with such British decisions as Brit. Ump. 
214/26, BU-474 (1926), and with common sense. In fact, the Pennsylvania Superior Court has 

undermined the Duquesne Brewing doctrine in Westinghouse Electric Corp. v. UCB 
of Review, 68 A. ad 393 (Pa. Super. Ct., 1949). 
# Arizona, Arkansas, Montana, and Utah statutes cited note 5 supra. 


# Montana, New Hampshire, and Utah statutes cited note 5 supra. The New Hampshire 
provision was applied to prevent disqualification in 11 B.S. 5—12438 (N.H. R, 1947). 

43 For example, disqualification for rejecting new employment extends only to refusal of 
“suitable” work. “Suitability” clearly involves a rule of reason, especially since no statute 
regards work as suitable “[i}f the position offered is vacant due directly to a strike, lockout, or 
other labor dispute; if the wages, hours, or other conditions of the work offered are sub- 
stantially less favorable to the individual than those prevailing for similar work in the 
locality; if, as a condition of being employed, the individual would be required to join a 

union or to resign from or refrain from joining any bona fide labor organization.” 


company 

Til. Rev. Stat. beat. (2000) €. A, S2asKc)(s)- ew: not every individual who leaves his work 
voluntarily is denied benefits. The concept of reasonableness is injected by excusing voluntary 
leaving “with good cause.” Kempfer, Disqualifications for Voluntary Leaving and Miscon- 
duct, ss Yale L.J. 147 (1946). 
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automatically removed. Second, it was pointed out earlier that “the ob- 
jection to financing strikes loses its impact whenever the shutdown has 
resulted from clearly unreasonable conduct on the part of the em- 
ployer.” The “strike benefits” argument, essentially equitable in its 
nature, cannot overcome the equitable answer of “unclean hands” when 
the employer himself has caused the stoppage. Finally, if the employees 
have by hypothesis been forced to contend with unreasonable opposition 
in a dispute, it would be a solecism to term “voluntary” any stoppage, 
whether strike or lockout, resulting from breakdown of negotiations. 

Unfortunately, the criterion of unreasonableness has never been rec- 
ognized as the ultimate objective of statutory modification. In addition, 
its translation into specific legislative provisions is not an easy task. 
Accordingly, aside from the “breach of contract” and “breach of law” 
enactments, few of the present statutory curtailments on “labor dis- 
putes” can be rationally defended. 

Several acts seek to narrow the basic provision by excluding “lock- 
outs” from the disputes that bar benefits** or by replacing the term 
“labor dispute” with “strike.”“* Without accompanying definitions the 
net result may in some cases amount simply to a trading of one am- 
biguity for another.** And whether or not the terms are defined, a cri- 
terion based solely on how the dispute results in a stoppage (by strike 
or by lockout) is patently artificial, bearing no logical relevancy to bene- 
fit eligibility. 

More elaborate attempts have proved just as unsatisfactory. In Con- 
necticut, 


any individual whose unemployment is due to a lockout shall not be disqualified, un- 
less the lockout results from demands of the employees, as distinguished from an effort 
on the part of the employer to deprive employees of some advantage they already 
possess. ‘7 


« Arkansas, Kentucky, Minnesota, New Hampshire, Ohio, and Pennsylvania statutes 
cited note 5 supra. One writer has advocated coupling such an exclusion with a provision ex- 
cepting lockout benefits from being charged against an employer’s experience rating. 33 Minn. 
L. Rev. 758, 769 (1949). The idea, though novel, ignores the irrationality of any distinction 
based on the mere form by which a dispute is translated into a work stoppage. 


45 Colorado and Utah statutes cited note 5 supra. 


# Courts in Ohio and Colorado adopted different definitions of “‘strike”’ from authoritative 
sources and arrived at diametrically opposite conclusions as to the nature of the “no contract, 
no work” miners’ work stoppages. United States Coal Co. v. UCB of Review, 66 Ohio App. 
329, 32 N.E. 2d 763 (1940) (no “strike”); Sandoval v. Industrial Comm’n, t10 Colo. 108, 130 
P. ad 930 (1942) (“‘strike’’). 


47 Conn. Gen. Stat. (1949) § 7508(3), applied in 11 B.S. 1o—12808 (Conn. R, 1948). 
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The Mississippi labor-dispute section is inapplicable to any employee 
who satisfies one condition: 
He is unemployed due to a stoppage of work occasioned by an unjustified lockout; 


provided, however, such lockout was not occasioned or brought about by such indi- 
vidual acting alone or with other workers in concert. .. .# 


Under the Utah act, 


If . . . a strike has been fomented by a worker, none of the workers of the grade, 
class, or group of workers of the individual who is . . . a party to such plan, or agree- 
ment to foment a strike, shall be eligible for benefits. . . . 

If . . . the employer . . . has conspired, planned or agreed with any of his workers 
. . . to foment a strike, such strike shall not render the workers ineligible for benefits.+ 

All three provisions adopt the unreal strike-lockout distinction. Surely 
if it makes good sense to differentiate among lockouts as “justified” and 
“unjustified,” it must make equally good sense to draw the same line 
in other disputes. In the Connecticut act, this error is compounded by 
introduction of another fallacious test—that depending on which party 
seeks to disturb the status quo. To judge simply by the making of de- 
mands, without reference to then-existing economic conditions, would 
hinge benefit eligibility on a clear non sequitur. No such sanctity should 
be attached to nominally static working conditions. 

Only West Virginia has added a significant contribution based on 
notions of “unreasonableness” : 


No disqualification under this subsection shall be imposed if employees are required to 
accept wages, hours or conditions of employment substantially less favorable than 
those prevailing for similar work in the locality, or if employees are denied the right 
of collective bargaining under generally prevailing conditions, or if an employer shuts 
down his plant or operation or dismisses his employees in order to force wage reduction, 
changes in hours or working conditions. 

Although the third alternative in the statute is as erroneous as its Con- 
necticut counterpart, the first two are sound in theory™ and operate well 
in practice.™* They furnish good examples of the type of provision that 
will carry out the rationale here suggested and at the same time will 


# Miss. Code Ann. (Supp. 1948) § 7379(e). 

« Utah Code Ann. (1943) § 42-2a-5(d). 

5° Perhaps because of its relative simplicity of administration, the status-quo criterion was 
recommended by Lesser, op. cit. supra note 8, at 180 . 

st W.Va. Code Ann. (1943) § 2366(78)(4). 

5? See Lesser, op. cit. supra note 8, at 179; Schindler, op. cit. supra note 14, at 876. 

53 Homer Laughlin China Co. v. Hix, 128 W.Va. 613, 37 S.E. 2d 649 (1946); Birchton Coal 


Co. v. Board of Review, 7 C.C.H. Unempl. Ins. Rep. 51,557 (W.Va. C. Ct., 1948); 7 C.C.H. 
Unempl. Ins. Rep. 51,584 (W.Va. Board of Review 3516, 1949). 
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solve the admittedly difficult problem of framing comprehensible, not 
overly-vague standards.™ 

Beyond the draftsmanship barrier, valid objections may be leveled 
at the proposed exceptions on administrative grounds. For example, in 
many cases the compensation agency’s functions would overlap those of 
agencies responsible for administering other statutes. Perhaps most com- 
mon would be cases in which a Commissioner or Director of Labor and 
the NLRB would both be asked to determine whether an employer’s 
activities constituted a statutory “unfair labor practice.” Inconsistent 
decisions would be both anomalous and embarrassing; consistent de- 
cisions could result in an employee’s being awarded unemployment bene- 
fits and back pay for the same period of time.®* Furthermore, there 
would often be the difficult task of deciding how much weight the benefits 
administrator should attribute to another agency’s prior decision. 

Several possible solutions have been offered to these enforcement 
problems.*’ If the difficulties can be minimized—and there seems no 
reason to believe that they cannot—the “breach of duty” exceptions 
and the desirable portions of the West Virginia act should be added to 
whatever else the legislature regards as employer unreasonableness. The 
combination would provide a sensible modification of the Draft Bill 
section. 













THE MEANING OF A “STOPPAGE OF WORK” 


Most unemployment compensation statutes, following the Draft Bill 
provisions, impose disqualification only if a “stoppage of work” exists 


54 The writer’s use of “unreasonableness,”’ of course, is intended to indicate an idea rather 
than a statutory model. Some notion of the language difficulties inherent in the approach 
recommended herein may be derived from the use of the imprecise terms “unjustified” and 
“foment” in the quoted Mississippi and Utah provisions. 


55 In Marshall Field & Co. v. NLRB, 318 U.S. 253 (1943), the Supreme Court held that 
unemployment “benefits received under the state compensation act were plainly not ‘earn- 
ings’ ’’ within the meaning of a Board order to the employer to reinstate employee victims 
of unfair labor practices with back pay, less “‘net earnings” after the discriminatory discharge 
The earlier decision in Republic Steel Corp. v. NLRB, 311 U.S. 7 (1940), had denied ‘os 
Board’s power to order employers to reimburse relief agencies for amounts paid to employees 
discharged in violation of the NLRA. Since the NLRB is not disposed to allow employers to 


shift the economic effects of unfair labor practices to compensation funds, double recovery is 
not an uncommon occurrence. 













RNS TES UTE TE 


In Members of Iron Workers’ Union v. Industrial Comm’n, 104 Utah 242, 139 P. 2d 208 
(1943), an NLRB trial examiner had found the employer guilty of an unfair labor practice 
in refusing to bargain. The Utah court denied benefits, stating that it had not been shown that 
the alleged unfair labor practice was the cause of the work stoppage. This decision allowed the 
court to sidestep the problem of what effect to give the prior holding that the employer had 
failed to conform to provisions of a law of the United States. 


57 Lesser, op. cit. supra note 8, at 179-81. 
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during the week for which benefits are claimed. Once again a deceptively 
simple phrase has proved a continuous source of Magntion, both before 
the commissions and in the courts. 

Like most other aspects of the Draft Bill, the stoppage of work re- 
quirement had its origin in the British Unemployment Insurance Acts. 
When this country’s fifty-one statutes were adopted, the phrase had long 
since acquired a settled construction from the British Umpires as refer- 
ring “not to the cessation of the workman’s labour, but to a stoppage of 
the work carried on in the factory, workshop or other premises at which 
the workman is employed.’®* It is scarcely surprising that the over- 
whelming majority of appellate decisions in the United States have 
adopted the same interpretation. 

Evaluation of this result can best be accomplished by means of an 
illustration. In Lawrence Baking Co. v. Michigan UCC, the employer 
had replaced his striking employees so quickly that only fifteen minutes’ 
production had been lost. Despite the fact that picketing continued and 
the strike was not abandoned, benefits were allowed because there was 
no “stoppage of work” at the employer’s factory. 

At first glance it may seem that such a decision does violence to the 
“involuntary unemployment” theory. But the bakers’ unemployment, 
once the employer resumed production, was involuntary in a very real 


sense. Their strike action had been an effort to secure new terms by 
means of a temporary suspension of their employment relation. When 
they were replaced they lost all possibility of employment with the com- 
pany even on their former terms. Their employment relation was not 
suspended but terminated. Insofar as employees are thus thrown on the 
free labor market when they anticipated no such result from their labor 


8 Ministry of Labour, Analytical Guide U. I. Code 7, Part IIT, § 43 (1939 ed.); Brit. Ump. 
1480/1927, BU-495 (1927); Brit. Ump. 609, BU-493 (1922). 


89M. A. Ferst, Ltd. v. Huiet, 78 Ga. App. 855, 52 S.E. 2d 336 (1949); Sakrison v. Pierce, 
66 Ariz. 162, 185 P. ad 528 (1947); Saunders v. Maryland UCB, 53 A. 2d 579 (Md., 1947); 
Carnegie-Illinois Steel Corp. v. Review Board, 117 Ind. App. 379, 72 N.E. 2d 662 (1947); 
Lawrence Baking Co. v. Michigan UCC, 308 Mich. 198, 13 N.W. 2d 260 (1944); Magner v. 
Kinney, 141 Neb. 122, 2 N.W. 2d 689 (1942), noted 9 Univ. Chi. L. Rev. 751 (1942); Deshler 
Broom Factory v. Kinney, 140 Neb. 889, 2 N.W. 2d 332 (1942); In re Steelman, 219 N.C. 306, 
13 S.E 2d 544 (1941). Contra: Board of Review v. Mid-Continent Petroleum Corp., 193 
Okla. 36, 141 P. 2d 69 (1943). As the result of a 1941 amendment to the Oklahoma statute, 
the state now follows the majority rule. 9 B.S. 11—10992 (Okla. A, 1945). 


& 308 Mich. 198, 13 N.W. 2d 260 (1944). The court’s task was made more simple by the 
fact that prior to 1941 the Michigan statute disqualified workers if their “unemployment is 
due to a labor dispute which is actively in progress. . . .”” This provision plainly made benefits 
contingent on the individual’s cessation of work. When an amendment inserted the “‘stop- 
page of work’’ phrase, it was easy to infer a change in emphasis to the employer’s cessation 
of work. 
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activity, their unemployment is truly “involuntary.” The uniformity of 
decisions in this area indicates clearly that if the “involuntariness” 
theory is at all valid, it must be so on this basis. 

On “neutrality” and “strike-financing” grounds the result is equally 
understandable. No reasonable man would concede the slightest chance 
of success to a strike like that at the Lawrence Baking Company. As an 
economic weapon it was impotent. The argument against financing labor 
disputes extends logically only to cases in which the financing may re- 
sult in the employer’s being compelled to submit to the workers’ de- 
mands. But where production is unimpaired, the unemployed strikers 
should be treated no differently than any other unemployed workers. 
Nor does the neutrality theory preclude payment of benefits, since the 
merits of the dispute can have no impact on the outcome once the strike 
is effectively lost. 

Despite the cogency of these arguments there has been insistence in 
many jurisdictions on satisfying a supposed requirement that not only 
the unemployment but the original leaving of work be “involuntary.” 
Usually this insistence is reflected in statutes which omit the “stoppage 
of work” phrase, requiring only that “unemployment [be] due to the 
existence of a labor dispute. . . .”* Unfortunately, the same insistence 


may also manifest itself in bad decisions under “stoppage of work” 
statutes. 


Illinois furnishes a fine example of the latter category. In Walgreen 

Co. v. Murphy, the state supreme court emphasized the “involuntary 
unemployment” theory by stating, “The manifest legislative intent is 
that ‘stoppage of work’ was deemed synonymous with ‘strike.’ ”*? No 
confusion should have resulted, for despite this somewhat muddled dic- 
tum, other portions of the opinion indicated a real understanding of the 
meaning of “stoppage of work”: 
There was, without question, a stoppage of work at the warehouse resulting from a 
labor dispute between the employer and claimant employees, the shutdown substan- 
tially interfering with warehouse operations, curtailing them to approximately 20 per 
cent of normal production. For all practical purposes, there was a cessation of the 
operation of the establishment and a cessation of work. In short, there was both a 
stoppage of work and a labor dispute at the warehouse.®s 

& This is the language of the Connecticut act. Similar phraseology is found in the Alabama, 
Alaska, California, District of Columbia, Florida, Kentucky, Louisiana, Minnesota, Nevada, 
New York, Ohio, Oregon, Rhode Island, South Carolina, Tennessee, and Wisconsin statutes 
cited note 5 supra. 

62 386 Ill. 32, 36, 53 N.E. 2d 390, 393 (1944). 


$3 Thid., at 37, 393 (italics added); see Local No. 658 v. Brown Shoe Co., 403 Ill. 484, 87 
N.E. 2d 625 (1949); Caterpillar Tractor Co. v. Durkin, 380 Ill. 11, 42 N.E. 2d 541 (1942); 
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Nevertheless the Illinois administrators have seized on “involuntary un- 
employment” and the single sentence first quoted above to adopt the 
position that the only stoppage required is that of the individual.“ As a 
result, Illinois is one member of a two or three state minority which 
adheres to this view.® 

Several problems are presented by the majority criterion of stoppage 
at the place of employment. First, the theoretical justifications for the 
requirement are plainly applicable even though a complete cessation 
of operations does not exist. There has consequently been unanimous 
acceptance, both under the British Acts and in this country, of the 
proposition that a substantial curtailment is sufficient to disqualify 
claimants. Less unanimity exists, of course, as to the meaning of 
“substantial.” Although most decisions follow the general practice of 
examining decreased production, business revenue, service,** number 


Cuneo Press, Inc. v. Director of Labor, 7 B.S. 9—878s5 (Ill. C. Ct., 1944). The Walgreen de- 
cision was cited in Sakrison v. Pierce, 66 Ariz. 162, 185 P. 2d 528 ( 1947), as having established 
the employer’s stoppage of work as the test for disqualification, thus following the majority 
view. 


64 12 B.S. 5—13369 (Ill. A, 1948). As early as 1946 one member of the Illinois Division of 
Placement and Unemployment Compensation indicated his similar understanding of the 
Walgreen case. Hughes, op. cit. supra note 10, at 24-25; see 36 Ill. B.J. 364, 365 (1948), 
noting Fash v. Gordon, 398 Ill. 210, 75 N.E. 2d 299 (1947), and expressing the same view. 
But see 9 B.S. 1—10176 (Ill. R, 1945). 


6s Similar mistaken reliance on the “declaration of policy” regarding “involuntary un- 
employment” led to the same conclusion in 10 B.S. 3—11288 (Colo. R, 1946); see 10 B.S. 
11—11990 (Tex. A, 1947). 


% Cases cited note 59 supra; 10 B.S. g—11787 (Me. A, 1946); 5 B.S. 9—7534 (N.D. R, 
1941); 5 B.S. 9—7525 (Kan. R, 1941); Brit. Ump. 1480/1927, BU-495 (1927); Brit. Ump, 
225, BU-494 (1921); Ministry of Labour, Analytical Guide U.I. Code 7, Part III, § 46 
(1939 ed.). 

Statutory provisions in two states codify the judicial definition. Mo. Rev. Stat. Ann. (Supp. 
1948) § 9423(q) requires a “‘substantial diminution of activities, production or service... .” 
The North Dakota statute cited note 5 supra refers to a “substantial stoppage of work” with- 
out further clarification. 


6? Work stoppages have been found when operations were at the following percentages of 
normal production: 3 B.S. 8—4132 (Conn. R, 1940) (14%); 9 B.S. 4/s—r1os00 (Va. R, 1945) 
(15%); 4 B.S. 7—6129 (Del. R, 1941) (17%); Walgreen Co. v. Murphy, 386 Ill. 32, 53 N.E. 
2d 390 (1944) (20%); 8 B.S. 11—10025 (Mo. D, 1945) (30-50%); 11 B.S. 2—12217 (N.H. R, 
1947) (50%); 8 B.S. 10—9963 (Wyo. A, 1945) (50-80%); 6 C.C.H. Unempl. Ins. Rep. 39, 
556 (Okla. App. Trib., 1949) (30-45%); 9 B.S. 6—10547 (Mo. D, 1945) (60%); 12 B.S. s— 
13369 (Ill. A, 1948) (80%); 2 B.S. 8—18s50 (N.J. D, 1939) (80%, the decision stating that 
the continued strike showed the employees’ belief that the stoppage was substantial enough to 
make strike’s success possible); 7 B.S. 4—8483 (Me. D, 1943) (94% of normal circulation of 
struck newspaper held substantial cessation when 25% of the employees were on strike and 
advertising dropped 40%). 

In 10 B.S. 4—11435 (Wash. R, 1946) the employer’s counsel argued unsuccessfully that a 
1 per cent drop in production was a “substantial’’ stoppage of work in a steel mill because of the 
then-existing large backlog of orders. 

(See facing page for footnotes 68 and 69) 
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of employees,” payroll,” or man-hours,” seemingly inconsistent results 
are bound to ensue from the great variety of fact situations presented.” 
As long as the bases for decision are correct, however, an occasional 
aberration is small cause for alarm. 

More troublesome has been the question of whether benefits are pay- 
able during disputes which cause a substantial production drop in one 
department, though not in the entire plant. Twenty-eight of the thirty- 
four “stoppage of work” statutes provide that if ‘separate branches of 
work which are commonly conducted as separate businesses in separate 
premises are conducted in separate departments of the same premises, 
each such department shall, for the purpose of this subsection, be deemed 
to be a separate factory, establishment, or other premises.”"* The impli- 
cation is that departments which are not “commonly conducted as sepa- 
rate businesses in separate premises” do not possess independent status 
for the purpose of determining disqualification. The test should thus be 
whether the stoppage was substantial in relation to the entire establish- 


68 Employees were disqualified in 11 B.S. 7—12598 (Mass. R, 1948) (one-third to one-half 
decrease in bar’s business) and Magner v. Kinney, 141 Neb. 122, 2 N.W. 2d 689 (1942) (30% 
drop in total business) but not in 12 B.S. r—13031 (Ariz. A, 1948) (one-fourth to one-third 
loss in revenue); 4 B.S. 4—5537 (Ill. D, 1940) (one-third decrease in goods billed); 3 B.S. 
6—3613 (N.J. D, 1939) (when all current orders were being filled by eight employees out of 
original thirty, no work stoppage even though existence of strike caused failure to solicit new 
orders); 3 B.S. 3—2894 (Conn. R, 1939) (sales greatly reduced because of public sympathy 


with strikers, but held no stoppage where hired replacements could have handled ordinary 
volume of business). 


69 Operation of busses at 80 per cent of usual service did not bar compensation in 3 B.S. 
3—2893 (Conn. R, 1939). 


7° Substantial stoppages were inferred from the number of employees who left work in 
Deshler Broom Factory v. Kinney, 140 Neb. 889, 2 N.W. 2d 332 (1942) (90%); 10 B.S. 8— 
11730 (Okla. A, 1946) (75-80%); 10 B.S. 4—11382 (Md. D, 1946) (75%). The opposite de- 
cision was reached in 12 B.S. 1—13031 (Ariz. A, 1948) (one-third to one-half reduction); 
4 B.S. 4—5538 (Ill. D, 1940) (s-10% drop); 3 B.S. 84140 (N.J. D, 1939) (17%); 2 B.S. 
2—8s52 (Conn. R, 1938) (17%). 


™ 10 B.S. 3—11296 (Ill. R, 1946) (30% reduction in payroll indicates work stoppage). 


72 4 B.S. 2—s5211 (Conn. R, 1940) (two-thirds decrease in man-hours worked held appreci- 
able stoppage). In 7 C.C.H. Unempl. Ins. Rep. 49,522 (Va. Comm’r No. 518, 1949), John L. 
Lewis’ three-day work week was held to have caused a “definite decline in production” and 
hence a work stoppage. 


73 In 9 Univ. Chi. L. Rev. 751 Gees), noting Magner v. Kinney, 141 Neb. 122, 2 N.W. 2d 
689 (1942), the author reviewed the Illinois cases and concluded that so per cent of normal 
production was the approximate dividing line of “substantiality.”” Yet subsequent decisions 
have disqualified for 20 per cent [12 B.S. 5—13369 (Ill. A, 1948)] and 30 per cent [10 B.S. 
3—11296 (Ill. R, 1946)] reductions. 


74 All statutes cited in first paragraph of note 5 supra except Delaware, Idaho, Michigan, 
Pennsylvania, Utah, and Vermont. Only the West Virginia provision was enacted as a sepa- 
rate section rather than as part of the labor-dispute section. W.Va. Code Ann. (1943) 
§ 2366(8r). 
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ment’s production, not merely to that of the department in which the 
dispute occurred. This approach would be harmonious with the view 
that benefits should depend in part upon the likelihood of success of the 
employees’ strike. However, due perhaps to the pervasive influence of 
the “involuntary loss of work” theory, the decisions are in hopeless 
conflict.” 

Several administrators have been faced with the difficult situation 
in which the normal production-crippling effect of a strike has been 
averted by a temporary work rearrangement by the employer. The 
principle of “probable strike success” indicates that decisions should 
turn on whether the work can continue permanently on the new basis 
or whether the employer will be compelled to rehire to replace the 
strikers."® Once again the decisions are not fully consistent with this or 
any other theory,” and it is fortunate that the problem arises only 
infrequently. 


% In ro B.S. 3—11297 (Ill. R, 1946) claimants argued that cessation of work in the plant 
toolroom was not a stoppage of work “in the establishment.’”’ The Director of Labor once 
again misinterpreted the Walgreen case (see text at notes 62-64 supra) by stating that “the 
court held that the existence of a stoppage of work was not to be measured by the effect of a 
labor dispute upon the operations of an entire business. . . .’’ Disqualification was caused, 
therefore, by a “stoppage of work in the toolroom of the company’s establishment.” Com- 
pare Cuneo Press, Inc. v. Director of Labor, 7 B.S. 9—8758 (Ill. C. Ct., 1944) (50% stoppage 
in one department held “stoppage of work”’ without further discussion) ; 4 B.S. 4—5534 (Conn. 
R, 1940) (strike in repair department held work stoppage even though repair work represented 
only 14% of total revenue during strike and 8% during previous year); 3 B.S. 8—4145 (N.J. 
D, 1940); see Homer Laughlin China Co. v. Hix, 128 W.Va. 613, 37 S.E. 2d 649 (1946) (75% 
curtailment i in one department held “stoppage” without discussing problem). 

But in 3 B.S. 9—4333 (Mo. D, 1940) the employer met a complete shutdown in the fur- 
scraping department by shipping tthe furs to another locality for scraping and having them 
returned for completion. Since full production was maintained, no stoppage was held to exist. 
Compare 5 B.S. 7—7416 (Mass. R, 1941), in which half the shipping room employees and 
all but one truck driver had gone on strike. Claimants were held disqualified because of the 
over-all effect on the business of lack of delivery service, not merely because of the depart- 
mental stoppage. 


7 Although the British Umpires’ decisions include little theoretical discussion, the results 
are consistent with the view here suggested. Brit. Ump. 2575, BU-496 (1922); Swanish, Trade 
Disputes Disqualification Clause under the British Unemployment Insurance Acts 32-33 
(1937); Ministry of Labour, Analytical Guide U.I. Code 7, Part III, § 48 (1939 ed.). One of 
the early American decisions, 2 B.S. 8—1854 (N.J. D, 1939), relied heavily on the British 
precedents in reaching a like result. 


7 12 B.S. s—13370 (Ind. A, 1948) involved a strike by 68 compositors of the Hammond 
Times’s 168 employees. Twenty new employees were hired in the photoengraving and vari- 
type departments. Average circulation decreased 2000 copies per issue, but there was no 
showing of the reason for the drop or that the newly constituted staff could not handle the 
former circulation. Yet benefits were denied because total employment was down (hardly 
relevant), circulation was down (not shown to be relevant), and the device adopted was 
“temporary.’’ As to the last point, the “temporary’”’ expedient served the entire Chicago news- 
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CAUSE AND EFFECT: LABOR DISPUTE AND STOPPAGE OF WORK 


Benefit ineligibility is imposed on an employee “for any week [in] 
which ... his ... unemployment is due to a stoppage of work which exists 
because of a labor dispute. . . .” The italicized words inject a dual re- 
quirement of causality into the statute. Thus it is not sufficient for dis- 
qualification that the facts satisfy the definitions of “labor dispute” and 
“stoppage of work.” Denial of compensation for any week depends on 
the additional finding that the stoppage exists because of the dispute 
during that week.” 

This has not meant the importation of all the complexities of “‘proxi- 
mate cause” doctrine into unemployment compensation. On the con- 
trary, the decisions have escaped the difficulties of joint causation, 
concurrent causation, and intervening causation™ by adopting the rela- 
tively simple “but-for” rule: The work stoppage “exists because of a 
labor dispute” only if it would not have existed but for that dispute. 

For example, the most common problem involves a stoppage due 
initially to a labor dispute. Later another factor appears which would 
alone be sufficient to cause a stoppage of work, and benefits are claimed 
for subsequent unemployment. Compensation has been uniformly al- 
lowed in such cases, whether the new causal element is the employer’s 


paper-reading public for a twenty-two month period before settlement of the ITU strike. On 
appeal, despite its finding that “[p]ublication of the newspaper continued without interrup- 
tion,” the Review Board held that a work stoppage existed “in the composing room” (see 
note 75 supra) and affirmed the disqualification, 48-LDR-4. The decision is now before the 
Appellate Court in Braschler v. Review Board, No. 17943 (1949). 

In 11 B.S. 1o—12848 (N.C. R, 1948) and 10 B.S. 11—11967 (N.D. A, 1947) administrative 
tribunals considered nearly identical telephone operators’ strikes during which operations 
were maintained by recruiting and borrowing new operators, by using a dial system on local 
calls, and by regulating long distance service. The facts were held to show a work stoppage in 
North Dakota but not in North Carolina. 


1 This plain meaning of the statutes, as stated in Conte v. Egan, 135 Conn. 367, 373, 64 A. 
2d 534, 536 (1949), has been followed with near unanimity: “[E]ach week of unemployment is a 
severable unit.’’ Only two decisions have been found to adopt a different approach: Johnson v. 
Iowa Employment Security Comm’n, 32 N.W. 2d 786 (Iowa, 1948); Employees of Utah Fuel 
Co. v. Industrial Comm’n, 99 Utah 88, 104 P. 2d 197 (1940). In Employees of Lion Coal Corp. 
v. Industrial Comm’n, 100 Utah 207, 111 P. 2d 797 (1941) the court, although seeking to dis- 
tinguish the Utah Fuel case, reached a decision wholly inconsistent with it. 

Since this article went to press, a third court has adopted the highly questionable reasoning 
of the Utah Fuel case. Frank Foundries Corp. v. Review Board, 88 N.E. ad 160 (Ind. App., 
1949). 


7 See generally Prosser, Torts c. 8 (1941); cf. Abramowitz, “Stoppage of Work Due to a 
Labor Dispute” as Defined by the Unemployment Compensation Laws, 10 Geo. Wash. L. 
Rev. 604, 619 (1942). 
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decision to close down indefinitely® or to liquidate his business,*’ the 
end of the normal season in a seasonal business,** the making of repairs 
which would themselves have caused a shutdown,® or the lack of sup- 
plies or orders necessary for operation.** 

Precisely the same “but-for” rationale has been applied where the 
stoppage was originally produced by nonlabor factors and a labor dis- 
pute has arisen during the stoppage. Benefits are consistently paid as 
long as the independent cause continues active,* but disqualification 
occurs “for any week” in which the dispute becomes the sine qua non 
of the stoppage.** These principles have carried so far as to allow com- 


8 11 B.S. 1o—12847 (N.C. R, 1948); 9 B.S. 4/s—10481 (N.C. R, 1945); 9 B.S. 3—10370 
(Mo. D, 1945); 6 B.S. s—7950 (N.J. D, 1942); 5 B.S. 1o—7612 (Mich. A, 1942); 4 B.S. 6—5948 
(N.J. D, 1940); 4 B.S. 2—5239 (Wash. A, 1940); 4 B.S. 2—5237 (Va. D, 1940); 3 B.S. 1—2422 
(Va. R, 1939); Brit. Ump. 4850/1926, Bu-s09 (1926). 


% 12 B.S. 6—13462 (Mass. A, 1948); 4 B.S. 12—6724 (Kan. D, 1941); 3 B.S. 6—3610 (Mo. 
D, 1940) (filing of voluntary bankruptcy petition); cf. 3 B.S. 9—4332 (Minn. A, 1940) (sale 
of business). 

8 ro B.S. 8—11730 (Okla. A, 1946) (benefits allowed earlier where drought caused small 
tomato crop, thus shortening normal canning season); 5 B.S. 9—7525 (Kan. R, 1941); 4 BS. 
12—6726 (Mich. A, 1941); 4 B.S. 1o—6538 (Okla. A, 1941); 3 B.S. 5s—3370 (Cal. A, 1939). 


3 3 B.S. 1—2423 (W.Va. A, 1939). But cf. 12 B.S. 6—13453 (Ky. R, 1948), in which dis- 
qualification was imposed during a strike even though the company would have had to shut 
down to comply with the state mine inspector’s requirements. The decision may be partly 
attributed to claimants’ failure to indicate the probable duration of such a shutdown. 


84 5 C.C.H. Unempl. Ins. Rep. 36,532 (N.C. Comm’n 1512, 1949); 4 B.S. 4—5549 (NJ. D, 
1940); 3 B.S. 6—3615 (N.J. D, 1939); 3 B.S. 6—3605 (Ind. R, 1940). Contra: Johnson v. 
lowa Employment Security Comm’n, 32 N.W. 2d 786 (lowa, 1948); Employees of Utah Fuel 
Co. v. Industrial Comm’n, 99 Utah 88, 104 P. 2d 197 (1940). The latter two decisions are ex- 
plainable by their failure to examine causation for each week of unemployment; see note 78 
supra. The same flaw underlies Frank Foundries Corp. v. Review Board, 88 N.E. 2d 160 (Ind. 
App., 1949), decided since this article went to press. 


8s Tucker v. American Smelting & Refining Co., 55 A. 2d 692 (Md., 1947) (stoppage 
caused by lack of materials due to strike at Utah plant of same employer; claimants not dis- 
qualified even during subsequent strike in Maryland plant); Muncie Foundry Division v. 
Review Board, 114 Ind. App. 475, 51 N.E. 2d 891 (1943) (benefits payable despite labor dis- 
pute as long as original lack of work persists); Andreas v. Bates, 14 Wash. 2d 322, 128 P. 2d 
300 (1942) (scheduled one-week shutdown coincident with dispute does not disqualify); 
Camera v. Egan, 2 C.C.H. Unempl. Ins. Rep. 10,606 (Conn. Super. Ct., 1949) (breakdown of 
negotiations and closing of department does not preclude benefits when employer had decided 
two weeks earlier to close department) ; 4 B.S. 6—5947 (N.J. D, 1940) (no disqualification for 
labor dispute when prior lack of available work caused stoppage); 3 B.S. 1—2422 (Va. R, 
1939 (same); 2 B.S. 11—2138 (Ind. A, 1939) (same); see Danzer v. UCC, 4 B.S. 2—5235 (Ore. 
C. Ct., 1940). 


% Clapp v. Appeal Board, 38 N.W. 2d 325 (Mich., 1949); Abbott v. Appeal Board, 323 
Mich. 32, 34 N.W. 2d 542 (1948) (labor dispute halted reconversion operation which originally 
caused stoppage; benefits denied from time reemployment would have occurred had dispute 
not affected reconversion); Andreas v. Bates, 14 Wash. 2d 322, 128 P. ad 300 (1942) (dispute 
disqualifies after original cause of stoppage lapses); Employees of Lion Coal Corp. v. In- 
dustrial Comm’n, 100 Utah 207, 111 P. ad 797 (1941); see Muncie Foundry Division v. Review 
Board, 114 Ind. App. 475, 51 N.E. 2d 891 (1943). 
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pensation even where the initial cessation of work resulted from the 
employer’s anticipation of the dispute.*" In any event, the boundaries of 
causation are so well marked out in this area that further discussion is 
unnecessary. 


CAUSE AND EFFECT: STOPPAGE OF WORK AND UNEMPLOYMENT 


Despite the existence of a dispute-caused stoppage of work, any 
claimant may qualify for benefits if his unemployment was not caused 
by that stoppage. In jurisdictions without the work-stoppage require- 
ment, escape from disqualification depends on a lack of causality be- 
tween individual unemployment and the dispute itself. Both types of 
statute have received essentially the same judicial treatment as that dis- 
cussed in the previous section, but certain recurring questions have 
called for special treatment. 

Primary among these is the “purge’”—the removal of disqualification 
by taking new employment. Under the British Acts, the labor-dispute 
provision is specifically inapplicable if the employee “has . . . become 
bona fide employed elsewhere in the occupation which he usually fol- 
lows, or has become regularly engaged in some other occupation. . . .”** 
The Draft Bills omitted this provision but inserted a reference to labor 
disputes at the premises “at which he is or was last employed.” Most 
courts and administrators® have pointed to the word “last” as evi- 
dencing legislative intent to approve the “purge” doctrine. The end re- 
sult has been a judicial re-enactment of the British exception. Decisions 
have insisted that the new work be taken as bona fide permanent em- 
ployment with no intent to return to the struck employer after the dis- 
pute ends, that the labor dispute be abandoned by the employee upon 
accepting new employment, and that there be no evidence of collusion 


87 Bryant v. Hayden Coal Co., 111 Colo. 93, 137 P. 2d 417 (1943) (benefits allowed although 
coal mine closed to sink deeper shaft three days prior to contract expiration and expected 
stoppage); 5 B.S. 4—7173 (Wash. R, 1940) (mine repairs—same result); 3 B.S. 4—3116 (Ind. 
R, 1939) (no disqualification where "employer had stepped up production in anticipation of 
coal mine labor stoppage so that no work was available at time of stoppage). 

But cf. Revere Sugar Refinery v. Marshall, ro B.S. ro—11861 (Mass. Muni. Ct., 1947), 
in which the employer stopped operations to prevent spoilage from a threatened strike. Al- 
though the strike occurred a week later, the court sensibly denied benefits from the stoppage 
date by holding that the labor dispute was in existence at that time and caused the stoppage. 


88 Unemployment Insurance Act, 25 Geo. V, c. 8, § 26(1) (1935) was in effect at the time 
the American statutes were adopted. It has since been replaced by National Insurance Act, 
9 & 10 Geo. VI, c. 67 § 13(1) (1946). 


** Only Missouri has treated this question in detail by statute. Mo. Rev. Stat. Ann. (Supp. 
1948) § 9431 II(a) provides that subsequent employment must be of a permanent nature and 
last at least two weeks to terminate labor-dispute disqualification; cf. Minn. Stat. Ann. 
(1945) § 268.09 subd. 1(6). 
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with the second employer to attempt to break the causal relation.” If 
these requirements are met, it is considered of no consequence that the 
employee eventually does return to his original employer.** The uni- 
versal acceptance of these principles indicates that apparent inconsist- 
encies® are merely the product of variation in the persuasiveness of 
claimants. 

Another basic problem concerns employees whose discharge or layoff 
preceded the disqualifying stoppage. If the discharge is unrelated to the 
labor dispute, benefits are always allowed,®* even if the worker subse- 
quently fails to cross a picket line to return at the employer’s request™ 
or actually joins the pickets.” In fact, carried to its logical extreme, the 
doctrine has produced the anomalous spectacle of one employee receiv- 
ing compensation after his discharge while all other employees are dis- 
qualified for having struck to protest that very discharge.** All these 
decisions are explainable on a “but-for” basis, the underlying premise 
being that the original cause for discharge would continue to cause un- 
employment even if the labor dispute were nonexistent. 

By the same token, unemployment caused by the employer’s or em- 
ployee’s anticipation of a work stoppage should be noncompensable as 
soon as the actual stoppage develops, there being no reason to assume 


% More or less elaborate tests involving varying factors, all of which add up essentially 
to the British provision, were formulated in Bergen Point Iron Works v. Board of Review, 
137 N.J. L. 685, 61 A. 2d 267 (1948); Mark Hopkins, Inc. v. California Employment Comm’n, 
24 Cal. 2d 744, 151 P. 2d 229 (1944); In re Viert, 6 B.S. 8—8097 (Wash. Super. Ct., 1943); 
rr B.S. 1o—12822 (Ill. R, 1948); 6 C.C.H. Unempl. Ins. Rep. 40,507 (Ore. Comm’n 48-C-41, 
1948); 2 C.C.H. Unempl. Ins. Rep. 5,563 (Ala. Board of Review 1201, 1948); 9 B.S. g—10835 
(Wash. A, 1946); 5 B.S. 1o—7608 (Del. R, 1942). 


%* 9 B.S. 11—10987 (N.J. R, 1946). 


“Purge”: 4 B.S. 9—6432 (Ind. R, 1941) (one day); 4 B.S. 3—5351 (Minn. A, 1940) (two 
days); 5 B.S. 1o—7608 (Del. R, 1942) (two weeks); 4 B.S. 4—5543 (Mass. A, 1940) (same) 
4 B.S. 9—6435 (Mich. A, 1941) (seven weeks). 

No “purge”’: 4 C.C.H. Unempl. Ins. Rep. 24,536 (Mass. Board of Review X-71056, 1948) 
(one day); 4 B.S. 12—6725 (Kan. D, 1941) (524 hours); 4 B.S. 7—6r35 (N.J. D, 1941) (four 
days); 9 B.S. g9—10795 (Ind. R, 1946) (seven weeks). 


83 4 C.C.H. Unempl. Ins. Rep. 24,566 (Mass. Board of Review X-83047, 1949); 12 B.S, 
8—13589 (Ind. R, 1949); 11 B.S. 5—12418 (Conn. R, 1947); 9 B.S. 11—10999 (Utah A. 
1946); 9 B.S. g—10777 (Cal. A, 1945); 6 B.S. s—7949 (Mass. R, 1942); 4 B.S. 7—6188 (Ohio 
R, 1941); 4 B.S. 7—6133 (Ind. A, 1941); 4 B.S. 7—6131 (Idaho A, 1940); 4 B.S. 5—s723 
N.J. D, 1940); 4 B.S. 4—5553 (N.Y. A, 1940); 4 B.S. 2—s209 (Ala. R, 1940); 3 B.S. 8—4133 
(Mich. A, 1940); 3 B.S. 7—3858 (Ga. A, 1940). 

% 12 B.S. 4—13288 (Kan. R, 1948). 


9% 12 B.S. 4—13344 (Tex. R, 1948); 5 B.S. 1o—7617 (N.J. D, 1942); 3 B.S. 6—3608 (Mo. D, 
1939); 3 B.S. 4—3131 (Okla. A, 1939); 3 B.S. 4—3114 (Idaho A, 1939); 3 B.S. 3—2897 (N.D. 
A, 1939); 2 B.S. 1o—2036 (Ind. A, 1939); 2 B.S. 7—1700 (Cal. R, 1939). 

* 11 B.S. 7—12565 (Conn. R, 1947); 5 B.S. 6—7334 (Mo. D, 1941); 4 B.S. 3—5359 (N.Y. 
A, 1940). In the Connecticut case, the employees whose fring precipitated the dispute con- 
tinued to be paid benefits even though they participated in the strike after their discharge. 
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that such employees would not be working in the absence of the dis- 
pute.*” And no benefits should be paid where an employee is prevented 
from returning to work by the existence of a dispute, if his initial un- 
employment was a temporary layoff rather than a discharge.** Finally, 
if a new factor itself sufficient to cause unemployment appears during a 
dispute, the mere existence of the dispute does not bar compensation.” 
Briefly, then, this second face of the causation coin has also given little 
difficulty. 


TERMINATION OF DISQUALIFICATION 

Only two states set a fixed statutory limitation on the duration of 
disqualification.’ Several other acts prescribe a limit by requiring that 
the dispute be “still in active progress” in order to deny benefits.’ But 


915 B.S. 6—7331 (lowa R, 1941); 4 B.S. 2—5224 (N.J. D, 1940); cf. 2 C.C_H. Unempl. 
Ins. Rep. 8,662 (Cal. Appeal Board 5250-10684, 1948) (employee disqualified for quitting 
because of desire to be dissociated from impending strike); 5 B.S. 9—7532 (N.J. D, 1942) 
(same); 2 B.S. ro—2039 (N.Y. R, 1939) (employee laid off during dispute in anticipation of 
shutdown denied benefits; statute requires only “employment lost because of . . . industrial 
controversy . . .”’); Brit. Ump. 2736, BU-525 (1922). 

Contrary decisions have been reached, but in each case the opinion failed to determine the 
right to benefits “for each week,’’ assuming erroneously that unemployment not due in its 
inception to a dispute-caused stoppage cannot subsequently change its nature. 3 B.S. 8—4135 
(Mo. A, 1940); 3 B.S. 1—2411 (Fla. A, 1939); cf. Ringuette v. UCB, 2 B.S. r2—2249 (R.I. 
Super. Ct., 1939). 


* 5 B.S. 9—7534 (N.D. D, 1941); 4 B.S. 6—s954 (Ore. A, 1941); 4 B.S. 3—5350 (Mass. R, 
1940); 3 B.S. 1—2414 (lowa R, 1939); 2 B.S. 6—1557 (Mich. R, 1939); 2 B.S. 2—854 (Conn. 
R, 1938); cf. In re Sadowski, 257 App. Div. 529, 13 N.Y.S. 2d 553 (1939). 


% UCC of Alaska v. Aragon, 329 U.S. 143 (1946); 10 B.S, 12—12062 (Ohio R, 1947); 4 B.S. 
8—6287 (Neb. D, 1941); 4 B.S. 4—5552 (N.J. D, 1940); 4 B.S. 2—5228 (N.J. D, 1940). But 
cf. Echevarria v. Corsi, 273 App. Div. 1046, 78 N.Y.S. 2d 719 (1948), illustrating the un- 
wisdom of New York’s omission of the ‘‘for any week’’ provision. The employee, who had been 
notified on April 4 that she would be laid off on April 11, was held disqualified for seven weeks 
because a strike was called on April 7. 

On occasion the reasoning of the text has been erroneously employed where the new factor 
is not independent but is a direct product of the dispute itself. Thus used, the doctrine becomes 
& poor concealment of a predisposition to grant benefits because of vague feelings of “fair- 
ness.” Bunny’s Waffle Shop, Inc. v. California Employment Security Comm’n, 24 Cal. 2d 735, 
151 P. 2d 224 (1944); Department of Industrial Relations v. Drummond, 30 Ala. App. 78, 
1 So. 2d 395 (1941), cert. den. 241 Ala. 142, 1 So. 2d 402 (1941); 9 B.S. 3—10387 (Ohio A, 
1945). 


10° New York and Rhode Island statutes cited note 5 supra. The repeal of similar limitations 
in Alaska, Louisiana, Pennsylvania, and Tennessee shows a clear trend away from such provi- 
sions. However, the Report of the Advisory Council on Social Security (Edward R. Stettinius, 
Jr., Chairman) to the Senate Finance Committee, S. Doc. 206, 80th Cong. 2d Sess., at 39 (1948), 
recommended that a “Federal standard on disqualifications should be adopted prohibiting 
states from . . . postponing benefits for more than six weeks as the result of a disqualification 
except for fraud or misrepresentation.”’ 


1 Alabama, Alaska, California, District of Columbia, Florida, Kentucky, Louisiana, 
Minnesota, Nevada, Ohio, Oregon, South Carolina, Tennessee, and Wisconsin statutes cited 


note s supra. Compare the Connecticut and New York acts, using different language to reach 
the same result. 
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in the two-thirds-majority “stoppage of work” statutes, the end of the 
disqualification period may be a perplexing problem. 

Of course, the breakdown of either of the causal relationships dis- 
cussed in the two preceding sections cuts short the disqualification 
period. In addition, since the statutes disqualify only for a “stoppage 
of work which exists,” there has been no question but that termination 
of the stoppage accomplishes the same result. Inconsistencies appear, 
however, in determining when a work stoppage ends.’® For some reason 
the decisions have failed to define the stoppage which reinstates in the 
same way as the stoppage which disqualifies. The Georgia Court of 
Appeals’ syllabus in M. A. Ferst, Ltd. v. Huiet is typical: “A stoppage 
of work . . . commences at the place of employment when a definite cur- 
tailment in operations occurs by reason of a labor dispute and ends when 
such operations are resumed on a normal basis.”’® As a result, a hiatus 
between substantial and total revival of production may postpone bene- 
fits unreasonably.’ 

Far more significant is the recurring problem of the stoppage of work 
that outlives its cause.’ After the settlement of a steel strike, for ex- 
ample, production must await the reheating of the furnaces. Former 
strikers apply for compensation on the theory that the labor dispute 
has ended. Management argues that no benefits are payable so long as 


the causal relation between the dead dispute and the continuing stop- 
page remains. 


tea Where the striking employees are quickly replaced without affecting production, the 
decisions are necessarily uniform in recognizing the end of the stoppage. Sakrison v. Pierce, 
66 Ariz. 162, 185 P. 2d 528 (1947); Lawrence Baking Co. v. Michigan UCC, 308 Mich. 108, 
13 N.W. 2d 260 (1944); 12 B.S. 8—13598 (Mass. R, 1949); 10 B.S. 12—12044 (Neb. R, 1947); 
4 B.S. 7—6128 (Colo. D, 1941); 4 B.S. 2—5285 (Ind. A, 1940); 4 B.S. 2—s215 (Mo. D, 1940); 
cf. 11 B.S. 9—12734 (Ga. R, 1948). The sole exception is found in the few states equating 
“stoppage of work’’ to the individual’s unemployment; see notes 64-65 supra. 


1378 Ga. App. 855, 52 S.E. 2d 336, 337 (1949) (italics added); Radice v. Dept. of 
Labor & Industry, 67 A. 2d 313 (N.J. Super. Ct., 1949) (“stoppage” ends when all strikers 
replaced); Carnegie-Illinois Steel Corp. v. Review Board, 117 Ind. App. 379, 72 N.E. 2d 662 
(1947); 7 B.S. 2—8378 (Minn. A, 1943); 4 B.S. 9—6434 (Md. D, 1941); 4 B.S. 8—6286 (Mo. R, 
1940); 4 B.S. 6—s5958 (Va. R, 1940). 

Occasional decisions have leaned too far in the opposite direction. 4 B.S. 1—5024 (Va. D, 
1940) (50% resumption terminates stoppage); 2 B.S. 2—867 (N.C. A, 1938) (approximately 
60%, same). 


*°4In 7 B.S. 2—8378 (Minn. A, 1943) the disqualification was extended three extra months 
by the administrator’s failure to apply the “substantial” test at the end of the stoppage as well 
as at its beginning. 


$ This question, always a source of difficulty, is scheduled for a new run of popularity 
as a result of 1949’s coal and steel strikes. The time lag between dispute settlement and pro- 
duction is virtually an occupational disease of those two industries. 
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To date management’s victories have been impressive.*** But they 
have been founded on basic errors. Denial of benefits beyond the end 
of the dispute is said to rest on two factors: (1) the long line of de- 
cisions under the British predecessors to the “stoppage of work” stat- 
utes, all holding claimants ineligible, and (2) the failure of the legis- 
latures to adopt provisions limiting disqualification to disputes “in active 
progress.” Yet, on closer scrutiny, each of these factors is seen to be 
wholly irrelevant. 

For the most part, it is true that the British acts served as models for 
the Draft Bill provisions. In this instance, however, one extremely sig- 
nificant difference appears: The British statutes specifically barred com- 
pensation “so long as the stoppage of work continues,’”"*’ while the Draft 
Bill expressly omitted that phrase. The reason is simple. The framers 
of the Draft Bill had a choice between the British provision and the 
early state “active progress” statute and found both unsatisfactory. The 
former allowed disqualification to last beyond the end of the dispute; 
the latter, lacking the “stoppage of work” requirement, allowed dis- 
qualification even though the employer was unaffected by the dispute.’ 

One answer would have been to insert the “stoppage” language into 
the “active progress” mold. The other answer—and the one actually 
adopted—was to delete the “so long as . . .” clause from the British 
statutory language. It is clear that the authors of the Draft Bill believed 
that they were attaining the desired result by the mere deletion. In the 
initial 1936 publication of the Draft Bill text, the labor-dispute pro- 
vision was summarized by its framers as denying benefits for “[p]artici- 


6 Saunders v. Maryland UCB, 53 A. 2d 579 (Md., 1947); Carnegie-Illinois Steel Corp. v. 
Review Board, 117 Ind. App. 379, 72 N.E. 2d 662 (1947); 12 B.S. 8—13624 (N.C. R, 1948), 
aff’d sub nom. McLaughlin v. Hadley Peoples Mfg. Co. (N.C. Super. Ct., 1949); Kroll v. 
Chrysler Corp., B8-3962-(1)-9420 (Mich. UCC, 1949); 6 C.C.H. Unempl. Ins. Rep. 41,737 
(Pa. Board of Review, 1949); 12 B.S. 4—13349 (W.Va. R, 1948); 12 B.S. 3—13225 (Neb. R, 
1948); 11 B.S. 11—1ag10 (N.J. R, 1947); 11 B.S. 7—12573 (Del. A, 1947), following 9 B.S. 
g—10781 (Del. A, 1946); 10 B.S. 5—11479 (Mich. A, 1946); 10 B.S. 4—11435 (Wash. R, 
1946); 7 B.S. 4—8484 (Okla. A, 1943); see American Steel & Wire Co. v. UCB of Review, 
161 Pa. Super. 622, 56 A. 2d 288 (1948). Contra: 10 B.S. 3—11315 (Mass. R, 1946); 4 C.C.H. 
Unempl. Ins. Rep. 28,074 (Mo. R, 1945); 5 B.S. 6—7331 (Iowa R, 1941); cf. Abbott v. Appeal 
Board, 323 Mich. 32, 34 N.W. 2d 542 (1948); 12 B.S. s—13352 (Alaska A, 1948); 10 B.S. 3— 
11332 (Ore. A, 1946). 


*°7 Unemployment Insurance Act, 25 Geo. V, c. 8, § 26(1) (1935), reenacted in National 
Insurance Act, 9 & 10 Geo. VI, c. 67, § 13 (1)(1946). The distinction is briefly noted in Abramo- 
witz, op. cit. supra note 79, at 608 n. 17. 


t¢8 This difference, the real distinction between the so-called “active progress’’ and “stop- 
page of work’’ type statutes, was recognized and applied by the Michigan Supreme Court in 


Lawrence Baking Co. v. Michigan UCC, 308 Mich. 198, 13 N.W. 2d 260 (1944); see note 61 
supra. 
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pation or interest in, or financing of, labor disputes still in progress.”"™ 
A plainer statement could hardly be desired. 

Even apart from this and other evidence of actual intent as to mean- 
ing, the mere omission of the specific termination provision should lead 
to the same conclusion. Where, as here, an enactment deliberately de- 
parts from its model, common sense dictates a different interpretation: 


It is one of the most ancient, as indeed one of the safest, rules of statutory construction 
that where the legislative body adopts the law of another state or country, all changes 
in words and phrasing will be presumed to have been made deliberately and with a 


purpose to limit, qualify, or enlarge the adopted law as the changes in the words and 
phrases imply." 


Yet this persuasive combination of real and presumed legislative intent 
has not prevailed, simply because the courts have been totally unaware 
of it. Illustrative of the misinformation and lack of information which 
have led to the present “majority view” is the Maryland Supreme 
Court’s reference to the clearly different British act as “practically 
identical with our statute.”*" 

Such decisions are even more puzzling in light of the statutes’ usual 
justifications. “Neutrality” demands nonpayment of benefits during a 
dispute. After peaceful settlement of a dispute, the need for “neutrality” 
of that kind ends, and continued benefit denial would be decidedly un- 
neutral. Similarly, the “strike financing” argument is totally irrelevant 
in determining compensation for a period after the strike has ended. 
Finally, the workers’ unemployment between the end of the strike and 
the end of the stoppage is scarcely “voluntary” in the same sense as 
unemployment during the strike. Since each week should be examined 
separately in determining eligibility, none of these theories requires 
disqualification after the termination of the dispute. In the absence of 
better-informed decisions, however, the unreasonable trend continues. 


19 Social Security Board, op. cit. supra note 4, at iii (1936); cf. BU, at 21 (1938); Social 
Security Board, Social Security in America 125 (1937). 


10 Whittlesey v. Seattle, 94 Wash. 645, 652, 163 Pac. 193, 195 (1917), quoted and followed 
in In re Eaton’s Estate, 170 Wash. 280, 16 P. 2d 433 (1932); Baker v. Fraser, 209 Ark. 932, 
194 S.W. 2d 131 (1946); Walker v. Wedgwood, 64 Idaho 285, 130 P. 2d 856 (1942); Chicago 
Corp. v. Munds, 20 Del. Ch. 142, 172 Atl. 452 (1934); Richmond v. Moore, 107 Ill. 429, 434 
(1883); 2 Sutherland, Statutory Construction § 5209, at 554 (3d ed. Horack, 1943). 


™ Saunders v. Maryland UCB, 53 A. 2d 579 (Md., 1947). In American Steel Foundries v. 
Gordon, 88 N.E. 2d 465 (Ill., 1949), the Illinois Supreme Court followed this quotation with 
the comment, “The Maryland Act is, in turn, practically identical with the Illinois act.” The 
Illinois court’s decision is the first to reject all the arguments presented in this article. 
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THE MEANING OF “FACTORY, ESTABLISHMENT OR OTHER PREMISES” 


Nearly every statute limits the denial of benefits to labor disputes at 
the “factory, establishment or other premises” at which the claimant was 
employed.'*? In this phrase too, the apparent simplicity of statutory lan- 
guage has often been obscured by application of divergent theories. 

The predecessor British acts referred to a “factory, workshop or other 
premises,”"** clearly establishing a test of geographic proximity. “Two 
factories belonging to the same employer but in different towns would, 
of course, be separate premises.”""* Consequently the only borderline 
cases involved the problem of how small to draw the circle of physical 
proximity.’ 

When the Draft Bill adopted and Americanized the phrase by substi- 
tuting “establishment” for “workshop,” the decisions reached should 
have been identical. But the first two cases to come before the courts 
involved statutes referring only to the “establishment” at which the dis- 
pute occurred. Both the Wisconsin and Michigan Supreme Courts re- 
jected the sole criterion of physical proximity, arguing instead that a 
single “establishment” depended on “functional integrality” regardless 
of the distance between separate units.’** Since that time a battle has 
been waged between the English interpretation and an incorporation of 
the broad construction of “establishment” into the “factory, establish- 
ment or other premises” terminology. 

Several arguments display the untenable character of the latter choice. 
First, a logical application of the “functional integration” test would 
disqualify workers unemployed due to a dispute in a separate installation 
owned by a totally different employer. Yet no decision has been willing 
to distort “establishment” to that extent."*” Second, the controlling term 


12 Only a few acts deviate from the quoted Draft Bill formulation. The Alabama, California, 
District of Columbia, Kentucky, Michigan, Minnesota, New York, Rhode Island, and Wiscon- 
sin statutes cited note 5 supra refer only to “establishment.’’ The Utah act speaks of “f 
or establishment.” Texas, although employing the usual trio, specifically includes “vessel.’’ 
Idaho is the only jurisdiction having no comparable provision. 

™3 Unemployment Insurance Act, 25 Geo. V, c. 8, § 25(2) (1935). 

4 Ministry of Labour, Analytical Guide U.1. Code 7, Part ITI, § 118 (1939 ed.). 


"8 Thid., at §§ 118-19; Brit. Ump. 4943/1926, Bu-572 (1926); Brit. Ump. 1807/26, BU-574 
(1926); Brit. Ump. 5568, BU-589 (1923); Brit. Ump. 392, BU-575 (1921). 

16 Spielman v. Industrial Comm'n, 236 Wis. 240, 295 N.W. 1 (1940) (Nash plants 40 miles 
apart held one establishment); Chrysler Corp. v. Smith, 297 Mich. 438, 298 N.W. 87 (1941) 
(nine Dodge plants constituted single establishment though claimants’ plant was 11 miles 
from main plant). 


"7 Kalamazoo Tank & Silo Co. v. Michigan UCC, 324 Mich. ror, 36 N.W. 2d 226 (1949); 
11 B.S. g—12780 (Ohio R, 1947); 11 B.S. 9—12738 (La. A, 1947); 4 B.S. 6—sos5 (Ore. A, 
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for the application of ejusdem generis principles is “factory,” not “es- 
tablishment,”"* as seen by comparison with the parent British act. 
“Establishment,” like “workshop,” was intended to mean only a place 
of business which could not qualify as a “factory.” As stated by the 
Illinois Supreme Court, “The words ‘establishment’ and ‘premises’ em- 
ployed in Section 7 (d) are so commonly understood as units of place 
that further definition is superfluous.”"* Finally, to adopt the “inte- 
gration” test would effectively delete the entire limiting phrase from the 
statute, thus amounting to an unwarranted judicial amendment. Cer- 
tainly claimants would not be in the position of applying for unemploy- 
ment benefits if a close degree of functional integrality did not exist 
between their plant and the struck plant.’*° 

Nevertheless the struggle continues, with the argument even made 
(unsuccessfully) that employees may be disqualified although thousands 
of miles from any dispute.’** The criterion of “integration” alone should 
be flatly rejected as a solution. If the intended geographic test is attacked 
as unsatisfactory, such complaints are for the legislature.'*” 


1941); 2 B.S. 7—1703 (N.Y. A, 1939); 2 B.S. 4—1250 (Wis. A, 1938); see Tennessee Coal, 
Iron & R. Co. v. Martin, 33 Ala. App. 502, 36 So. 2d 535 (1948), aff'd 251 Ala. 153, 36 So. 2d 
547 (1948). 


8 General Motors Corp. v. Mulquin, 134 Conn. 118, 55 A. 2d 732 (1947). 


19 Walgreen Co. v. Murphy, 386 Ill. 32, 39, 53 N.E. 2d 390, 394 (1944). The Walgreen 
language was approved and followed in Tennessee Coal, Iron & R. Co. v. Martin, 251 Ala. 
153, 36 So. 2d 547 (1948), in which the court rejected the “‘integrality”’ formula under a statute 
which referred only to the “establishment” at which claimants were employed. 


12¢ Eligibility for Unemployment Benefits of Persons Involuntarily Unemployed because 
of Labor Disputes, 49 Col. L. Rev. 550, 558 (1949); 36 Ill. L. Rev. 581, 584-85 (1942), noting 
Chrysler Corp. v. Smith, 297 Mich. 438, 298 N.W. 87 (1941). 


* Tucker v. American Smelting & Refining Co., 55 A. 2d 692 (Md., 1947) (Utah strike 
caused layoffs 2000 miles away in Maryland); 4 B.S. 2—5213 (Mass. A, 1940) (longshoremen’s 
strike 1000 miles away caused claimant’s unemployment); 3 B.S. 5—3379 (S.C. Op. Counsel, 
1939) (same). Counsel for the Ford Motor Company have argued before compensation officers 
all over the country that the “Ford Empire’ was a single “‘establishment”’ so as to disqualify 
all Ford employees thrown out of work by the May 19409 strike at the Dearborn plant. This 
contention was almost universally rejected, as in 3 C.C.H. Unempl. Ins. Rep. 20,555 (Ky. 
Referee, 1949); 5 C.C.H. Unempl. Ins. Rep. 33,610 (N.J. Board of Review BRL-815-1, 
1949); 7 C.C.H. Unempl. Ins. Rep. 51,584 (Va. Comm’n 466-C, 1949); 4 C.C.H. Unempl. Ins. 
Rep. 24,569 (Mass. Board of Review X-86600-A, 1949). 

Other cases holding that no dispute existed at the geographic establishment are General 
Motors Corp. v. Mulquin, 134 Conn. 118, 55 A. 2d 732 (1947) (18 miles from struck plant), 
followed in 12 B.S. 3—13204 (Conn. R, 1948); 4 B.S. 4—s560 (Wash. A, 1940) (50 miles); 
2 B.S. 9—1972 (N.J. D, 1939) (Rhode Island strike caused New Jersey stoppage). 

Single “functional establishments” were the bases for disqualification in 6 C.C.H. Unempl. 
Ins. Rep. 38,532 (Ohio Board of Review 1127-BR-48, 1948); 12 B.S. s—13404 (N.Y. R, 1948) 
(three miles apart); 11 B.S. r—12123 (Mo. A, 1947) (1-15 blocks); 6 B.S. 6—8007 (Ohio R, 
1942) (different cities); 4 B.S. 3—5361 (Wash. A, 1940) (3$ blocks). 


12 Compare Conn. Gen. Stat. (1949) § 7508(3) (disqualification if unemployment due to 
dispute at another installation operated by claimant’s employer within state); Mich. Stat. 
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APPLICATION OF THE “SEPARATE BRANCH OF WORK” PROVISION 


Often confused with the phrase just discussed, but serving a wholly 
different function, is the “separate branch of work” clause contained in 
nearly three-fourths of the statutes. Instead of basing exemption on 
geographic separation, this provision applies to (1) separate branches 
of work (2) carried on in separate departments (3) at the same prem- 
ises. If the branch of work is of a type ordinarily carried on as a sepa- 
rate business in separate premises, the employee is regarded as working 
at a “separate factory, establishment, or other premises.’”*** 

Explanation of this proviso is refreshingly simple. It regards as pri- 
marily accidental the fact that the claimants who conform to its require- 
ments may happen to work on the premises of a struck plant. Accord- 
ingly, it excepts them from disqualification.*** Similarly, if a dispute 


Ann. (Supp. 1947) § 17-531(b); Ore. Comp. Laws Ann. (Supp. 1947) § 126-705(d) (all premises 
operated by employer to be considered one if dispute at one disturbs operations at others). 
Special problems would still receive proper treatment under the text approach. Thus all 
the docks in a struck area would be considered one “establishment”’ or “‘premises’’ because of 
the longshoremen’s hiring hall arrangement: Matson Terminals, Inc. v. California Employ- 
ment Comm’n, 24 Cal. 2d 695, 151 P. 2d 202 (1944); 10 B.S. 3—11333 (Ore. A, 1946); Brit. 
Ump. 1953/25, BU-481 (1925). And the mere fact that bargaining is placed on a nationwide 
basis should not negative a dispute at the individual plants: Brit. Ump. 1263, BU-462 (1921); 
Brit. Ump. 351, BU-461 (1925); cf. UCC of Alaska v. Aragon, 329 U.S. 143 (1946). But cf. 
11 B.S. 2—12191 (Ill. R, 1947), purporting to apply the geographic proximity test to allow 
benefits to coal miners because no negotiations were being carried on at their individual mine, 


123 The reference in this proviso to separate departments at the same “premises” rather than 
at the same “factory, establishment, or other premises’’ tends to substantiate the argument 
that an “establishment” depends on geographic proximity. The term “premises” admittedly 
sets up a geographic limitation. If “establishments” were defined to reflect functional inte- 
grality, the “separate branch” provision would operate in an irregular and inconsistent fashion, 
relieving ineligibility in some “establishments” (those on the same “premises’’) but not in 
others (those physically separate but functionally integrated). Compare 5 C.C.H. Unempl. Ins. 
Rep. 33,610 (N.J. Board of Review BRL-815-1, 1949). 


144 Hughes, op. cit. supra note 10, at 96-104 discusses at length the question whether the 
proviso serves as an automatic exemption from the labor-dispute section or whether it simply 
modifies the “grade or class” provision discussed infra at p. 332. Since the former interpreta- 
tion was firmly established as proper under the British statute, and since the British wording 
was adopted verbatim by the Draft Bill, there seems little reason to deviate from the estab- 
lished construction because of any paragraphing or punctuation differences in the American 
acts. 

In any event, most statutes specify that the ‘‘separate branch’’ provisos apply “for the 
purposes of this section,” implying that they are not intended solely to modify the “grade 
or class’’ provision. The mere fact that the clause is sometimes inserted in an ambiguous posi- 
tion in the statute (see Illinois act quoted in text at note 5 supra, North Dakota, Tennessee, 
and Wyoming acts) should not lead to any other conclusion. Several other statutes (Florida, 
Maryland, Massachusetts, Nevada, New Hampshire, New Mexico, Texas, and Hawaii) 
increase the uncertainty by their format, but only two acts (New Jersey and Washington) 
specifically restrict the provision to its narrower scope. In such jurisdictions the claimant who 
has proved himself within the “separate branch” clause must also show that he is not partici- 
pating, financing, or directly interested; cf. Wicklund v. Comm’r, 18 Wash. 2d 206, 138 P. ad 
876 (1943). ! 
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causes a substantial stoppage of work in a department of the “separate 
branch” type though not in the entire plant, consistent application of the 
proviso requires denial of benefits to the employees in that depart- 
ment.?5 

Very little difficulty has been occasioned in applying this exception 
once its area of operation has been understood. Most decisions have 
hinged on whether the work is “commonly” conducted as a separate 
business in separate premises,’** and there have been few hard cases 
to make the proverbial bad law. In short, further discussion would be 
unprofitable. 


II. Tue ExcerTion—EscaPe FROM INELIGIBILITY 


At this point every element necessary for disqualification has been 
encountered. But a statute that stopped here would violate every theory 
advanced to justify denial of benefits during disputes. Blanket disquali- 
fication would affect many whose unemployment was unquestionably 
involuntary; it would abandon the state’s neutral position and assume 
a punitive aspect as to employees not involved in the dispute; it would 
preclude payment of compensation that could in no way be termed 
“strike benefits.” 

Most jurisdictions have essayed solution of this problem by granting 


relief to any claimant who can show (1) that he is not “participating in, 


"8 Caterpillar Tractor Co. v. Durkin, 380 Ill. 11, 42 N.E. 2d 541 (1942); see Walgreen Co. 
v. Murphy, 386 Ill. 32, 53 N.E. 2d 390 (1944). The Indiana Employment Security Division 
Review Board recently applied the proviso to reach a like result, denying benefits to com- 
posing room employees numbering 5 per cent of a printing plant’s total complement. There 
was a substantial stoppage in the composing room, though not in total plant production. 
The Review Board stated without discussion or explanation that the composing room came 
within the “separate branch” clause. The decision, 48-LDR-3, has been appealed to the Ap- 
pellate Court. Blakely v. Review Board, No. 17944 (1949). A major ground of dispute between 
the parties is whether the “branch of work” involved is that of the “composing shop” (many 
of which are separate establishments) or the “‘composition shop furnishing type toa daily news- 
paper” (none of which are separate establishments). 

+6 The proviso has been employed in these cases: Wicklund v. Comm’r, 18 Wash. 2d 206, 
138 P. 2d 876 (1943) (railroad as part of logging operations) ; Caterpillar Tractor Co. v. Durkin, 
380 Ill. 11, 42 N.E. 2d 541 (1942) (pattern shop in tractor factory); 11 B.S. g—~12780 (Ohio R, 
1947) (railroad operations wholly on premises of tube manufacturing company); ro B.S. 1— 
11144 (Mass. R, 1946) (foundry in machine works); 8 B.S. 1o—9961 (W.Va. A, 1945) (same); 
2 B.S. 12—2238 (Ark. A, 1939) (sawmill near manufacturing plant); 2 B.S. 8—1858 (S.C. Op. 
Counsel, 1939) (company store near textile mill); 2 B.S. s—1428 (Ore. A, 1938) (upholstering 
department in furniture factory). 

It has been held inapplicable in 12 B.S. 6—13470 (N.Y. A, 1948) (seamen’s operations in 
vessel stopped by cooks’ and stewards’ strike); 12 B.S. :—13030 (Ariz. A, 1948) (meat markets 
in food stores); 4 B.S. 4—5538 (Ill. D, 1940) (metal bedspring department in bed factory); 
4 B.S. 3—5361 (Wash. A, 1940) (cab shop in truck manufacturing plant); 3 B.S. 4—3119 
(Mass. A, 1939) (single department in production line operation); 2 B.S. 12—2255 (W.Va. A, 
1939) (dry-cleaning plant in building adjacent to laundry). 
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financing, or directly interested in” the labor dispute and (2) that he 
is not a member of a “grade or class” of employees, any of whom are 
engaging in any of those activities.'** Thus four more undelineated con- 
cepts have been added further to complicate the benefit question. 


“PARTICIPATING” IN A LABOR DISPUTE 

In the ordinary case an individual’s status as a “participant” in the 
labor dispute offers no difficulty. If he leaves work in concert with 
the other employees at the inception of a strike, if he takes part in a 
concerted slowdown, if he pickets the struck plant, or if he refuses to 
continue his work during a dispute that would not otherwise affect him, 
his conduct clearly amounts to participation. Other and varied activities 
such as acting as a union observer,?** refusing to handle “thot goods,’”*° 
and securing a union permit to work during a strike’*® have also been 
termed “participation” in the dispute.’™ 

By all odds the most troublesome situation, and hence that most often 
before the courts, involves the failure of nonstrikers to cross a picket 
line. Since such employees are by hypothesis nondisputants, no vio- 
lence would be done the theory of state neutrality by paying them bene- 
fits. For the same reason their receipt of compensation could not be 
called “strike financing.” It is not surprising, then, that decisions have 


ordinarily based the right to payment on the “voluntary” or “involun- 
tary” nature of their failure to cross: 


They were unemployed solely because, in accordance with their union principles, they 
did not choose to work in a plant where certain of their fellow employees were on 


"7 Only the Alabama, California, Delaware, Kentucky, Minnesota, New York, Ohio, and 
Wisconsin statutes cited note 5 supra fail to grant a similar exception. 

18 3 B.S. 9—4337 (N.J. R, 1940); 2 B.S. 9—1976 (R.I. D, 1939). 

™9 In 9 B.S. 11—10973 (Mass. R, 1946) this was properly held participation although the 


claimant’s employment contract provided that he would not be compelled to handle struck 
work, 


"3° In re Persons Employed at St. Paul & Tacoma Lumber Co., 7 Wash. 2d 580, 110 P. ad 
877 (1941); 7 B.S. 2—8379 (Ohio A, 943). 


13t Mere union membership has sometimes been the basis for a finding of “participation.” 
9 B.S. 2—10233 (Ark. D, 1945); 4 B.S. 10—6540 (Ore. A, 1941); 3 B.S. 2—2710 (Wash. A, 
1939); 3 B.S. 1—2413 (Ind. R, 1939). However, such a doctrine is subject to grave abuse. In 

Indiana case the claimant was eleven months in arrears in union dues, refused to quit at 
the strike call and finished his shift, and disregarded the union’s order that he picket. Yet, be- 
cause he had never notified the union that he was no longer a member, he was held a partici- 
pant. 

Union membership alone is very slight, if any, evidence of actual dispute participation. 
Since membership may be of considerable relevance in showing “direct interest” and since 
the claimant bears the burden of disproving both elements, the union card should be dis- 
regarded on this issue. 
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strike. Their own consciences and faith in their union principles dictated their action. 
This choice is one which members of organized labor are frequently called upon to 


make, and in the eyes of the law this kind of choice has never been deemed involun- 
tary." 


No complaint is ordinarily made as to the voluntary-involuntary 
dichotomy as such."** Thus where crossing is prevented “because of 
the militant attitude of the picket line, because of incidents of violence, 
and because of threats of physical violence,”** claimants’ action is 
clearly involuntary. Where an alleged fear of violence is demonstrably 
justifiable, decisions again properly hold that there has been no “par- 
ticipation.”**° Where the police prevent any crossing™®* or the employer 
locks the plant gates to avert possible violence,’*’ no finding of partici- 
pation is made. 

Some applications of the rule, however, are startling in their naiveté. 
These are the cases which overlook the coercive aspects of picketing and 
regard it solely as an innocuous form of publicizing. Because employees 
have a “legal right” to cross a picket line,*** these decisions impose an 
excessive burden of proof on the claimant who alleges that his conduct 
was impelled by a fear of violence.’* Although it is easy for a court to 
proclaim that “courts must presume that strikers are law-abiding [so 


132 Bodinson Mfg. Co. v. California Employment Comm'n, 17 Cal. 2d 321, 327-28, 109 P. 
2d 935, 94° (1941), followed in Matson Terminals, Inc. v. California Employment Comm’n, 
24 Cal. ad 695, 151 P. 2d 202 (1944). Although the California statute contains no specific 
exceptions to disqualifications, judicial construction has effectively inserted several by adopting 
the test of “involuntary unemployment.” 


+33 Of course work must be available to the employee if he does cross the picket line. If his 
attempt to cross would be futile, even an outright refusal could not lend any additional 
strength to the strikers and should not be held participation. 4 B.S. 12—6730 (N.J. D, 1941); 
4 B.S. 3—5361 (Wash. A, 1940); 4 B.S. 2—5217 (Mo. D, 1940); 2 B.S. 3—1079 (Ore. A, 1938). 


134 McGann v. UCB of Review, 163 Pa. Super. 379, 62 A. 2d 87 (1948); 11 B.S. 11—12895 
(Ill. R, 1947); Brit. Ump. 1764/25, BU-613 (1925); Brit. Ump. 1677/25, BU-492 (1925). 


135 “A non-striker’s fear of injury must be real and substantial and not nebulous.’”” McGann 
v. UCB of Review, 163 Pa. Super. 379, 385, 62 A. 2d 87, 90 (1948); Steamship Trade Ass’n of 
Baltimore v. Davis, 57 A. 2d 818 (Md., 1948); 10 B.S. 7—11625 (Hawaii R, 1947); 9 B.S. 
12—11012 (Cal. R, 1946); 5 B.S. 10—7622 (Pa. A, 1942); 5 B.S. 9—7531 (N.J. D, 1942); 
4 B.S. 11—6639 (Minn. A, 1941). 


136 5 B.S. 6—7336 (N.J. D, 1941). 


317 Outboard, Marine & Mig. Co. v. Gordon, 403 Ill. 523, 87 N.E. 2d 610 (1949); 9 B.S. 
12—11013 (Cal. R, 1946). 


138 In re Persons Employed at St. Paul & Tacoma Lumber Co., 7 Wash. 2d 580, 595, 110 P. 
ad 872, 884 (1941). 


+39 Ibid.; Yahrling v. Board of Review, 11 B.S. 12—13019 (W.Va. C, Ct., 1948); 5 B.S. 
7—7416 (Mass. R, 1941) (threats of violence held insufficient). 
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that there] must be more than a mere theatrical threat of violence,” 
most workers (and most judges) would hesitate to risk serious injury 
on a pure guess whether a threat was “theatrical” or not. No finding of 
participation ought to be made without truly objective grounds: the 
failure to use available police protection,’** the failure to cross where 
others have done so without mishap," a prior indication by the em- 
ployee’s union of its decision not to cross the picket line,’** or a total 
absence both of violence and threats of violence.'** 

Several cases have required even more, holding that the employer has 
an affirmative duty to provide safe ingress and egress’** or that physical 
violence is the natural result of any attempt to go through a picket 
line.*** It is also easy to go too far in this direction, for refusal to cross 
necessarily involves the exertion of additional economic pressure on the 
employer, and enhances a strike’s chances of success. With neither ex- 


treme satisfactory, the objective test proposed above offers the best 
solution to the picket-line “participation” question. 


14° Steamship Trade Ass’n of Baltimore v. Davis, 57 A. 2d 818, 820 (Md., 1948). 
1 10 B.S. 4—11389 (Mo. A, 1946); 9 B.S. 12—11017 (Cal. R, 1946). 


143 Baldassaris v. Egan, 68 A. 2d 120 (Conn., 1949); cases cited note 141 supra. In Yale & 
Towne Mfg. Co. v. Lanyou, 2 C.C.H. Unempl. Ins. Rep. 10,623 (Conn. Super. Ct., 1949), the 
court applied this criterion in skillful fashion to disqualify claimants during one part of a strike 
and allow benefits during another. 


43 Phillips v. UCB of Review, 163 Pa. Super. 374, 62 A. 2d 84 (1948); Brown v. Maryland 
UCB, s5 A. 2d 696 (Md., 1947); 7 C.C.H. Unempl. Ins. Rep. 50,590 (Wash. Appeal Examiner 
A-14361, 1949); 12 B.S. 2—13120 (Alaska A, 1948); 5 B.S. 4—7160 (Ill. D, 1941). 


+44 Stillman v. UCB of Review, 161 Pa. Super. 569, 56 A. 2d 380 (1948); Appeals of Em- 
ployees of Pacific T. & T. Co., 198 P. 2d 675 (Wash., 1948); 4 C.C.H. Unempl. Ins. Rep. 24,266 
(Mass., Board of Review X-70407, 1949); 3 C.C.H. Unempl. Ins. Rep. 17,529 (Ind. Review 
Board 48-LDR-6, 1949); 12 B.S. 7—13527 (Mass. R, 1949); 11 B.S. 1o—12817 (Fla. R, 1948); 
11 B.S. 7—12598 (Mass. R, 1948); 11 B.S. 1—12123 (Mo. A, 1947); 9 B.S. 12—11042 (Kan. 
R, 1946); 5 B.S. 1o—7614 (Minn. A, 1942); 5 B.S. 9—7523 (Ga. A, 1942); 5 B.S. 6—7329 
(Ga. D, 1941); 5 B.S. 4—7167 (N.J. D, 1941); 4 B.S. 2—5234 (Ore. A, 1940); cf. Meyer v. In- 
dustrial Comm'n, 4 C.C.H. Unempl. Ins. Rep. 28,629 (Mo. App., 1949). 


“48 Kalamazoo Tank & Silo Co. v. Michigan UCC, 324 Mich. 101, 36 N.W. 2d 226 (1949). 
Even though seventeen employees had gone through the picket line, the court found a reason- 
able cause to fear bodily harm. It then excused failure to cross because the company’s presi- 
dent had not carried out his promise to secure an injunction or police protection. Compare 
10 B.S. r1—11998 (W.Va. A, 1947). 


1 “( T]he term ‘peaceful picketing’ is pretty much of a myth. About the only peaceful 
picket is an unconscious one... .’’ 10 B.S. 11—11998 (W.Va. A, 1947), rev'd Yahrling v. 
Board of Review, 11 B.S. 12—13019 (W.Va. C. Ct., 1948); 10 B.S. 7—11625 (Hawaii R, 
1947); 5 B.S. 4—7164 (Neb. D, 1941); 5 B.S. 1—6871 (Neb. D, 1941) (employee “under 
no obligation to risk possible personal injury or to jeopardize his friendly relations with other 
workers as a prerequisite to qualifying for unemployment compensation’’); cf. 4 B.S. 4—5542 
(Kan. R, 1940); 3 B.S. r—2413 (Ind. R, 1939); 3 Miami L.Q. 320 (1949), noting Appeals of 
Employees of Pacific T. & T. Co., 198 P. 2d 675 (Wash., 1948). 
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“INANCING” A LABOR DISPUTE 

Disqualification for “financing” a dispute has been virtually a dead 
letter in the United States. Eleven jurisdictions differ from the Draft 
Bill by omitting the word entirely from the “participating-financing- 
directly interested” combination,’** and three others have specific pro- 
visions that “financing” does not include payment of regular union 
dues.*** Only a single appellate court and a handful of administrative 
tribunals have been called upon to define “financing.” _ 

Under the British acts “[e]very member of a trade union who ordi- 
narily subscribes to, and thereby has a proprietary interest in, its funds 
is himself financing the dispute if the trade union is doing so.””*“* This 
construction applied to the American statutes would contradict every 
theoretical basis for labor-dispute disqualification. It would deny bene- 
fits to workers who are involuntarily unemployed and who have no 
interest in the outcome of the dispute, so that compensation payment 
would not be unneutral. Furthermore, the level of maximum benefit pay- 
ments insures that benefits will be used to support the unemployed and 
their families and not diverted to financing the strike. 

Accordingly, judicial desertion of the British precedents seems quite 
justifiable. Courts may readily employ the time-honored ground that 
adopted statutes bring with them their settled interpretations only when 


the latter are consistent with the public policy of. the importing juris- 
diction." However, the mere presence of the provision is potentially 
dangerous, and it has on occasion imposed disqualification."™ The vari- 
ation from the Draft Bill already referred to should meet more wide- 
spread legislative approval so as to clarify the situation completely. 


«47 Alaska, Arkansas, District of Columbia, Hawaii, Louisiana, Mississippi, New Mexico, 
North Dakota, Oklahoma, Pennsylvania, and Tennessee statutes cited note 5 supra. The Idaho 
and South Carolina acts except “financing” from their “grade or class’’ provisos. 


148 Florida, Massachusetts, and Michigan statutes cited note 5 supra. 


49 Ministry of Labour, Analytical Guide U.I. Code 7, Part IIT, § 97 (1939 ed.); Brit. Ump. 
823/36 (1936); Brit. Ump. 13/25, BU-627 (1925). 

*8* Most decisions denying a claim of “‘financing’’ make their task easier by simply ignoring 
the British construction. Outboard, Marine & Mfg. Co. v. Gordon, 403 Ill. 523, 87 N.E. 2d 
610 (1949) ($45 inter-union payment every three months); 9 B.S. 12—11063 (Mo. D, 1946) 
(no “financing”’ although strike benefits paid out of union funds); 4 B.S. 2—s5236 (Va. D, 
1940). 

1 10 B.S. ro—11867 (Neb. R, 1946); 4 B.S. 12—6740 (Wyo. A, 1941); 4 B.S. 2—5234 (Ore. 
A, 1940); 3 B.S. 6—3621 (W.Va. A, 1940); 3 B.S. 2—2710 (Wash. A, 1939); 2 B.S. 1—739 
(Conn. R, 1938); cf. 3 B.S. 1—2409 (Fla. A, 1939). These decisions are hard to reconcile with 
the optimistic view expressed in Eligibility for Unemployment Benefits of Persons Involun- 
tarily Unemployed because of Labor Disputes, 49 Col. L. Rev. 550, 561 (1949): “Although the 
original English provision still appears in a majority of American statutes, there can be little 
doubt that it will not be held applicable to the mere payment of union dués.”’ 
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“DIRECTLY INTERESTED” IN A LABOR DISPUTE 


Nonparticipants in a labor dispute (considering “financing” as a type 
of participation) may nevertheless have disqualification imposed on 
them in nearly all jurisdictions on the basis of their “direct interest” 
in the dispute.’*? Denial of compensation because of the claimant’s 
“interest” is apparently based on dual grounds: (1) Limiting disquali- 
fication to participants would allow evasion of the statutory provisions 
by a careful choice of key “participants,” thus exerting the same eco- 
nomic pressure on the employer while most of the real parties in interest 
collected benefits. (2) Payment to “interested” employees might disturb 
the state’s hypothetical “neutrality.” 

These theories in combination are adequate to explain disqualification 
of employees who will receive benefits from a successful resolution of 
the dispute. Naturally, most of the cases have involved this type of 
situation, with the subject matter of the controversy affecting claim- 
ants’ wages,’®* hours,’™ seniority," grievance procedure,’ bargaining 
rights,’®*" or vacation rights.*®* Since “direct interest” is tested solely by 
the possible effect of the dispute and is independent of the “financing” 
and “participating” provisions, it is of no importance that the claimant 
is a nonunion member or that his unemployment is unquestionably in- 
voluntary.’ 


82 Tenn. Code Ann. (Supp. 1948) § 6901.29E requires for relief from disqualification only 
that the claimant and members of his grade or class be nonparticipants. This statute and 
judicially-created amendments to the standard statutory provision (see text at notes 170-72 
infra) are the only exceptions to the “direct interest” rule. In fact, La..Gen. Stat. Ann. (Supp. 
1947) § 4434.4(d) disqualifies if an employee is merely “interested.” 


83 Kemiel v. Review Board, 117 Ind. App. 357, 72 N. E. 2d 238 (1947); Auker v. Review 
Board, 117 Ind. App. 486, 71 N.E. 2d 629 (1947); Chrysler Corp. v. Appeal Board, 301 Mich. 
351, 3 N.W. 2d 302 (1942), cert. den. 317 U.S. 635 (1942), following Chrysler Corp. v. Smith, 
297 Mich. 438, 298 N.W. 87 (1941); Huiet v. Boyd, 64 Ga. App. 564, 13 S.E. 2d 863 (1941); 
Ahrens v. Gordon, 3 C.C.H. Unempl. Ins. Rep. 16,581 (Ill. C. Ct. Cook Co., 1948); 11 B.S. 
10—12822 (Ill. R, 1948); 11 B.S. 7—12589 (Kan. R, 1947); 10 B.S. 3—11286 (Colo. R, 
1946); 9 B.S. g9—10795 (Ind. R, 1946); 5 B.S. 9—7521 (Ark. R, 1942); 5 B.S. 9—7534 (N.D. D, 
1941); 4 B.S. 7—6134 (Mass. A, 1941); 4 B.S. 6—5956 (Ore. A, 1941); 4 B.S. 4—5533 (Conn. 
R, 1940); 3 B.S. 10—4553 (Wash. A, 1940); 2 B.S. 2—855 (Conn. R, 1938) (strike to prevent 
wage cut); 2 C.C.H. Unempl. Ins. Rep. 12,528 (D.C. App. Exam. 3098, 1949). 

*s4 Huiet v. Boyd, 64 Ga. App. 564, 13 S.E. 2d 863 (1941); Wasyluk v. Mack Mfg. Co., 
68 A. ad 264 (N.J. Super. Ct., 1949); 11 B.S. 5—12420 (Conn. R, 1947); 5 B.S. 10—7610 
(Mich. R, 1942); 4 B.S. 7—6134 (Mass. A, 1941). 

85 Nobes v. Michigan UCC, 313 Mich. 472, 21 N.W. 2d 820 (1946); 5 B.S. 10—7610 
(Mich. R, 1942). 

+86 Cases cited note 155 supra. 87 5 B.S. 10—7610 (Mich. R, 1942). 

+8 4 B.S. 7—6134 (Mass. A, 1941); 4 B.S. 4—5533 (Conn. R, 1940). 

#9 Kemiel v. Review Board, 117 Ind. App. 357, 72 N.E. 2d 238 (1947) (nonunion employee 
prevented from working by picket line); Huiet v. Boyd, 64 Ga. App. 564, 13 S.E. 2d 863 
(1941) (same). 
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But where the success of the labor dispute would not bring over-all 
benefits to a claimant, the twofold justification for the provision obvi- 
ously no longer “justifies.” By hypothesis the employee’s receipt of bene- 
fits would in no way evade either the “participation” clause or any con- 
cept of “neutrality.” Nevertheless the American decisions have followed 
the best British tradition’® and disqualified even where the employees’ 
demands involve damage to the individual claimants’ rights,’™ let alone 
where the effect on the claimant is dubious.’ Seldom has a court indi- 
cated that it recognizes the inherent inconsistency of denying benefits 
to a nonunion worker whose unemployment is caused by a strike for a 
closed shop.’ However, this is cause to scourge the legislatures rather 
than the courts, for as long as the statutes remain solely in terms of 
“direct interest,” the judiciary cannot justifiably attempt to decide cases 
in terms of “beneficial interest.” 


One fault which is properly attributable to the courts is their failure 
to give content to the word “direct.” Unlike the British decisions, which 
draw a sensible and understandable line between “direct” and “indirect” 
interest,** most American opinions employ any discoverable interest, 


160 “(T}f the issue of the dispute which causes the stoppage would directly affect the claim- 
ant’s hours of work or wages, he is ‘directly interested’ in the dispute . . . even though he 
stands to lose, and not to gain, if the employees engaged in the dispute bring it to a successful 
issue, .. .’” Ministry of Labour, Analytical Guide U.1. Code 7, Part III, § 102 (1939 ed.); 
Brit. Ump. 692/25, BU-639 (1925). 


6 Huiet v. Boyd, 64 Ga. App. 564, 13 S.E. 2d 863 (1941) (nonunion claimant disqualified 
in stoppage due to closed-shop strike) ; 9 B.S. 11—10988 (N.C. R, 1946) (same); 2 B.S. 6—1558 
(Mich. A, 1939) (nonunion employee who tried to cross picket line held “directly interested”’ 
in strike to replace departmental seniority system with shop seniority, although net result 
was lowering of employee’s seniority and earning power). 


162 In re Deep River Timber Company’s Employees, 8 Wash. 2d 179, 111 P. 2d 575 (1941); 
7 B.S. 4—8482 (Ill. R, 1943); 2 B.S. 12—2243 (Mich. A, 1939); 2 B.S. 8—1956 (Ore. R, 1939). 


3 In UCC v. Lunceford, 229 N.C. 570, 50 S.E. 2d 497 (1948), claimants were nonunion 
cotton-mill workers thrown out of work by a closed-shop strike. The court held that they were 
not “directly interested,” but disqualified them nevertheless because union members held to be 
of their “grade or class’’ were interested in the strike’s secondary purpose, a general wage in- 
crease. Thus the court’s holding on the “‘direct interest” issue becomes no more than dictum, 
joining two other dicta as the only authority on its side of the question; see Outboard, Marine 
& Mfg. Co. v. Gordon, 403 Ill. 523, 87 N.E. 2d 610 (1949); 4 B.S. 4—5533 (Conn. R, 1940). 


64 Although so brief a statement is of necessity inaccurate, the distinction may be sum- 
marized as one between employees whose interests will automatically be ascertained by 
settlement of the dispute and employees whose interests may or will be reviewed and altered 
in the light of such settlement. Compare Ministry of Labour, Analytical Guide U.1. Code 7, 
Part ITI, §§ 102—5 (1939 ed.) and cases cited therein. 

Two Connecticut decisions handed down the same day serve as admirable illustrations. 
Where the claimant’s nonstriking union had decided to be bound by the negotiations of the 
striking union, the claimant was disqualified. 10 B.S. 12—12016 (Conn. R, 1946). In the other 
case the nonunion claimant’s group, clerical workers, had neither participated in the strike nor 
in the negotiation. Claimant received a wage increase when the strike was settled, but the 
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remote or immediate,’ future or present,’® potential or actual,’®’ to 
impose disqualification. Illinois ranks among the chief offenders in this 
regard. Its administrators have found “direct interest” in the possibility 
that nonstriking claimants may, at some future date, be affected by or 
interested in the interpretation and enforcement of a collective bargain- 
ing agreement or of the employer’s management prerogatives currently 
in dispute.’** Its Supreme Court has outdone even these decisions by 
its remarkable statement in Local No. 658 v. Brown Shoe Company: 
“When a labor dispute, which concerns a part or all employees, causes, 
as a direct result, a stoppage of work, it is one in which, under Section 7 
(d), every employee thereby put out of employment is directly inter- 
ested.” By a single sentence the court has thus effectively repealed the 
entire statutory exception to the labor-dispute provision. 

Perhaps it is to avoid decisions like that in the Brown Shoe case that 
some jurisdictions have taken the equally indefensible step of equating 
“directly interested” to “participating.” Kieckhefer Container Co. v. 
UCC’ involved a union’s strike concerning hours, wages, vacations, 
reporting pay, and grievance procedure for all employees. Yet the New 


raise was caused by management’s desire to maintain appropriate wage differentials. No 


disqualification resulted. 10 B.S. 1o—11842 (Conn. R, 1946); cf. 5 C.C.H. Unempl. Ins. Rep. 
33,610 (N.J. Board of Review BRL-815-1, 1949). 


6s In re Deep River Timber Company’s Employees, 8 Wash. 2d 179, 111 P. 2d 575 (1941) 
(CIO claimants unemployed in AFL strike to compel new employee to join AFL or be dis- 
charged held “interested” in employee’s continued working and CIO membership). 


6 9 B.S. 12—12029 (Ill. R, 1945), aff'd sub nom. Absher v. Gordon (Ill. C. Ct. Saline Co., 
1946); 4 B.S. 11—6633 (Ill. D, 1941). But cf. 4 B.S. g—6433 (Ind. A, 1941); 3 B.S. 1o—4552 
(Wash. A, 1940); 3 B.S. 6—3605 (Ind. R, 1939). 


67 3 B.S. 1o—4553 (Wash. A, 1940) (nonunion employees disqualified though benefits did 
not result from strikers’ negotiation); 3 B.S. 2—2707 (Mass. A, 1939) (same); 3 B.S. 2—2703 
(Ill. R, 1939) (same) aff’d sub nom. Revere Copper & Brass, Inc. v. Director of Labor (Ill. 
C. Ct., 1940); 2 B.S. 11:—2139 (Iowa A, 1939) (same). Contra: ro B.S. ro—11842 (Conn. R, 
1946), discussed note 164 supra; cf. 6 B.S. 6—8006 (Mich. A, 1942). 


*68 Cases cited note 166 supra. 


169 403 Ill. 484, 491, 87 N.E. 2d 625, 630 (1949). Careful reading of this confusing opinion 
seems to disclose that the holding of “direct interest’’ was based on nothing more than the fact 
that claimants, whose conditions of employment had already been amicably settled, were 
members of the same union as the disputants, the NLRB having certified a single bargaining 
agent for all production and maintenance workers. This is in sharp contrast to the carefully 
reasoned decision first reached in this case. Docket No. 30634, 3 C.C.H. Unempl. Ins. Rep. 
16,556 (1948). It is also totally inconsistent with the approach taken in Outboard, Marine & 
Mfg. Co. v. Gordon, 403 Ill. 523, 87 N.E. 2d 610 (1949), decided at the same term. In 4 B.S. 
6—s5941 (Mo. D, 1940) the facts were identical to those of the Brown Shoe case, even 
involving a shoe factory. Since the dispute affected only the participants, they alone were 
held disqualified under the “direct interest” test; cf. 5 B.S. ro—7611 (Mich. A, 1942). 


7° 125 N.J.L. 52, 13 A. 2d 646 (1940). 
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Jersey court rejected the “strained interpretation” which would have 
disqualified nonunion claimants as directly interested, ruling instead 
that only those creating or participating in the strike were barred from 
benefits.’ The New Jersey administrators have erected a unique edifice 
on the same illogical foundation.’” 

Fortunately the choice is not one between New Jersey’s nullification 
of the “directly interested” proviso and Illinois’ more drastic judicial 
surgery. “Direct interest” can serve as a useful criterion to courts which 
will recognize that in some cases unemployed claimants may be only 
“indirectly interested” in the subject matter of the dispute. And the 
legislatures can transform that useful criterion into a theoretically justi- 
fied criterion by amending the phrase to read “directly and beneficially 
interested.” 


THE MEANING OF “GRADE OR CLASS” 


Anyone confronted with a “grade or class” problem under the un- 
employment compensation laws possesses one sure-fire first step in 
reaching a proper solution: Throw away all the American precedents 
and start from scratch. Whatever the cause, administrators and judges 
alike have defined the statutory terms with total disregard for the basic 
premise underlying the provision. The resulting body of doctrine formu- 
lates the most remarkable principles of vicarious guilt found in the law. 

Nearly every statute which contains any exceptions to labor-dispute 
disqualification couples the “participating-financing-directly interested” 
proviso with a corresponding “grade or class” section.’™ Since this 
means that a claimant may lose benefits although he himself is not a 
“participant,” does not “finance,” and has no “direct interest,” the pro- 
vision cannot be based on the corresponding theories of voluntary un- 


'™ The Kieckhefer decision was approved and adopted in Wicklund v. Comm’r, 18 Wash. 
ad 206, 214, 138 P. 2d 876, 881 (1943): “The words ‘directly interested in the labor dispute’ 
are clearly limited in their application to those employees directly interested in furtherance 
of the dispute by participation and activity therein.” 

72 4 B.S. 12—6732 (N.J. D, 1941); 4 B.S. 4—5551 (N.J. D, 1940); 4 B.S. 3—5358 (N.J. D, 
1940); 4 B.S. 3—5357 (N.J. D, 1940); 3 B.S. 10—4547 (NJ. D, 1940); 3 B.S. 9—4337 (N.J. 
R, 1940); 3 B.S. 8—4143 (N.J. D, 1940); cf. 2 B.S. 8—1857 (RL D, 1939). 

The most recent New Jersey decision, Wasyluk v. Mack Mfg. Co., 68 A. 2d 264 (N.J. 
Super. Ct., 1949), distinguished the Kieckhefer case in disqualifying the claimants involved. 
This case may foreshadow a more sensible approach in future New Jersey decisions. 

*73 Only Louisiana and Vermont have enacted no provision comparable to a “grade or class” 
clause. The Connecticut statute cited note 5 supra refers to ‘‘trade, class, or organization”’; the 
Utah act speaks of “grade, class, or group’’; Rhode Island disqualifies members of an “ i 


zation or group responsible for the stoppage of work.”’ In Idaho and South Dakota the grade 
or class provision extends only to those “participating or directly interested,’ even though 
individual bases for disqualification are broader. 
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employment, payment of strike benefits, or loss of state neutrality. 
Instead, the danger of omitting the “grade or class” clause has been 
thus expressed: 

It would permit a stoppage of work to be embarked on by the withdrawal of a small 
number of pivotal men in the establishment in the knowledge that a majority of work- 
ers will get benefits and thus augment the workers’ fighting fund. On the other hand, it 
permits the unemployment compensation system to be used to induce defections from 
a union which calls a strike by the promise of benefits to workers who take no part 
in it.?74 

Obviously these objections are largely dispelled by the “direct inter- 
est” provision, which extends to all employees affected by the dispute, 
whether participants or nonparticipants, union or nonunion. Only a 
small area thus remains for operation of the “grade or class’ disqualifi- 
cation. This area involves situations in which the individual’s proximity 
to the dispute is mot great enough to disqualify him personally but és 
great enough so that paying benefits would permit evasion of the basic 
purposes of the acts.’ 

Simple illustrations may clarify the distinction. If a union which is 
bargaining agent for all employees in a plant calls a general wage strike 
in which only union men participate, a nonunion machinist and a non- 
union clerk are nevertheless both disqualified for “direct interest.”!”® 
But if the union represents only union machinists and strikes to increase 
only their pay, neither nonunion employee has an interest sufficient to 
disqualify him as an individual. The clerk may receive a raise if the 
strike is successful, but only because of the employer’s wish to maintain 
given wage differentials. He should therefore not be disqualified for the 
degree of “indirect interest” which he possesses—the strikers are not 
members of his “grade or class.”*"* But the nonunion machinist is cer- 
tain to receive a raise because the employer pays all men doing the same 
work at the same rate. Here the claimant’s interest is “indirect,” but 
allowing him benefits would permit the “key man” type of strike and 


174 Lesser, op. cit. supra note 8, at 169;*Douglas, op. cit. supra note 6 at 62; see In re St. 
Paul & Tacoma Lumber Co., 7 Wash. 2d 580, 595, do ad 877, 884 (1941); Chrysler Corp. 
v. Smith, 297 Mich. 438, 450, aad 87, 91 (3940); Spielman v. Industrial Comm’n, 234 
Wis. 240, 248-49, 295 N.W. 1, 4 (1940). The basis of this explanation was criticized in Queener 
v. Magnet Mills, Inc., 179 Tenn. 416, 167 S.W. 2d 1 (1942) as inapplicable to labor conditions 
in the United States. "The criticism may be apt, but it logically leads to the conclusion that 
the entire ‘‘grade or class”’ proviso is similarly inapplicable and should be repealed. 

*15 Eligibility for Unemployment Benefits of Persons Involuntarily Unemployed because of 
Labor Disputes, 49 Col. L. Rev. 550, 553 (1949). 


176 See, for example, Kemiel v. Review Board, 117 Ind. App. 357, 72 N.E. 2d 238 (1947). 
«77 Cases cited in second paragraph of note 164 supra. 
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would discourage union membership. This conclusion is expressed by 
holding that members of his “grade or class” (i.e., machinists) are par- 
ticipating or directly interested in the dispute.’ 

All this is simple and plausible enough, requiring only application of a 
few basic principles. One is that “grade or class” should be determined 
in terms of the dispute itself,” not in a vacuum of vague platitudes 
about what “ordinarily” constitutes a grade or class. Another is that 
“grade” and “class” were put in the alternative so as to narrow dis- 
qualification, not broaden it: “What the section means is that if the 
dispute relates only to men of a particular grade one must see whether 
the applicant belongs to that grade; if the dispute relates to a class of 
workers one must see whether the applicant belongs to that class.”*® 
It follows that “grade” or “class” may in a given case be dependent upon 
similarity in type of work, occupation, conditions of work, methods or 
rates of pay, union membership or eligibility therefor, or the employees’ 
age—but only when the dispute itself makes that factor significant. 

Such a sensible rationale is conspicuous by its absence from this 
country’s decisions.’** Here the typical approach is to look almost ex- 
clusively at the type of work performed, lumping the largest number of 
employees possible into a so-called “class.” Most popular seems to be 


the “class” of “production workers,’””"** a grouping adopted whether the 


178 See Brit. Ump. 8344, BU-608 (1924); 10 B.S. 8—11700 (Ind. R, 1946). The British 
Umpire’s decision cited above contains the most rational discussion of the grade or class pro- 
viso ever expressed on a practical level. Yet it has received virtually no attention in this coun- 
try, even from the writers. One exception is Hughes, op. cit. supra note 10, at 83-84, quoting 
the opinion in full. 


179 Brit. Ump. 8910, dU-647 (1947); Brit. Ump. 8344, BU-608 (1924). Thus, where the 
employer causes a strike by seeking to reduce the wages of all employees over twenty-one it 
should be clear that the only “class’’ involved is that of age. Nonparticipants under twenty-one 
should not be disqualified even if they perform identical work. Brit. Ump. 3465/1929, BU-650 
(1929); cf. Brit. Ump. 6488/1929, BU-665 (1929); see generally Ministry of Labour, Analytical 
Guide U.1. Code 7, Part III, §§ 106-16 (1939 ed.). 


18 Ministry of Labour, Analytical Guide U.1. Code 7, Part IIT, § 107 (1939 ed.), quoting 
Brit. Ump. 8344, BU-608 (1924). 


*& Strikingly enough, the one American court which has adopted an approach nearly 
identical to that of the British Umpire believed that it was completely overthrowing British 
reasoning and precedent by its decision. Queener v. Magnet Mills, Inc., 179 Tenn. 416, 167 
S.W. 2d 1 (1942). 


*82 Local No. 658 v. Brown Shoe Co., 403 Ill. 484, 87 N.E. 2d 625 (1949); 11 B.S. go—12742 
(Mass. R, 1948); 11 B.S. 9—12737 (Kan. R, 1948); 10 B.S. 1o—11867 (Neb. R, 1946); 9 B.S. 
11— 10989 (N.D. A, 1946); 9 B.S. 4/5—r10500 (Va. R, 1945); 6 B.S. 9—8129 (Mass. R, 1943); 
5 B.S. 4—7161 (Ill. D, 1941); 4 B.S. 11—6733 (N.J. D, 1941); 4 B.S. 11—6634 (Ind. R, 1940); 
4 B.S. 6—5954 (Ore. A, 1941); 4 B.S. s—5717 (Ind. R, 1940). In Westinghouse Electric Corp. v. 
UCB of Review, 68 A. 2d 393 (Pa. Super. Ct., 1949), AFL production workers were denied 
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dispute relates only to red-headed engineers or whether it actually in- 
volves all production workers. Consequently thousands of individuals 
have been disqualified without having the remotest connection with a 
dispute. Equally erroneous results have been reached by indiscriminate 
use of union membership*™ or the size of the bargaining unit certified 
by the NLRB.'** Worst of all, many decisions point to “functional inte- 
gration” and “interdependence of operations” as grounds for disqualifi- 
cation, ignoring the fact that using these criteria is tantamount to deny- 
ing benefits simply because the claimant is unemployed.*** 

One of the most frequently encountered “grade or class” problems 
involves a strike by workers in one department of an assembly-line 
process. Work in prior departments quickly piles up a backlog and work 
in subsequent departments ceases for lack of materials, culminating in a 
total shutdown. In Local No. 658 v. Brown Shoe Company,’* the em- 
ployer’s suggested change in the procedure of repairing defective shoes 
had been accepted by all of the 450 production employees with the ex- 


benefits as the result of a CIO strike for recognition as sole bargaining agent, the court stressing 
the “‘grade or class” provision. 

Of course, where claimants are foremen unemployed due to a strike of production workers, 
the “production worker”’ classification leads to correct results. 11 B.S. g—12737 (Kan. R, 
1948); 9 B.S. 6—10563 (N.C. R, 1946); 4 B.S, 2—5226 (N.J. D, 1940); 4 B.S. 2—5220 (Mo. D, 
1940); 2 B.S. 3—1066 (Minn. A, 1938). 


*83 Local No. 658 v. Brown Shoe Co., 403 Ill. 484, 87 N.E. 2d 625 (1949); 7 B.S. 4—8482 
(Ill. R, 1943). In Copen v. Hix, 43 S.E. 2d 382, 385 (W.Va., 1947) claimants were rank-and- 
file miners thrown out of work by a foremen’s strike. The court disqualified claimants on the 
amazing ground that they belonged to the same national union as the strikers: “(W]e are of 
the opinion that ‘grade or class’ is a term coextensive with the national jurisdiction of the 
organization to which the claimant belongs and to which the local union of which he is a 
member is subservient. . . .”’ 

Occasionally union membership has been properly applied as the “‘grade or class’’ criterion, 
usually where two different unions are involved. Outboard, Marine & Mfg. Co. v. Gordon, 
403 ll. 523, 87 N.E. 2d 610 (1949); 4 B.S. 11—6636 (Ind. A, 1941); 2 B.S. 5—1428 (Ore. A, 
1938); cf. 9 B.S. 1o—10905 (N.J. R, 1946). 


84 Local No. 658 v. Brown Shoe Co., 403 Ill. 484, 87 N.W. 2d 625 (1949); Johnson v. 
Pratt, 200 S.C. 315, 20 S.E. 865 (1942); 10 B.S. 1o—11867 (Neb. R, 1946); 10 B.S. 3—11296 
(Ill. R, 1946); 10 B.S. r—11128 (Ind. R, 1946); cf. Members of Iron Workers’ Union of Provo 
v. Industrial Comm’n, 104 Utah 242, 139 P. 2d 208 (1943); see Queener v. Magnet Mills, Inc., 
179 Tenn. 416, 167 S.W. 2d 1 (1942); cf. 11 B.S. 9—12742 (Mass. R, 1948). Contra: 5 B.S. 
4—7168 (N.H. D, 1941); see 4 B.S. 12—6733 (N.J. D, 1941). It is ironic that legislation passed 
to strengthen labor organization, such as the NLRA, should be employed to impose sweeping 
and unjustified disqualification for unemployment benefits. 


5 10 B.S. 6—11604 (Va. R, 1946); 10 B.S. 3—11296 (Ill. R, 1946); 7 B.S. 4—8482 (Ill. 
R, 1943); 4 B.S. 11—6634 (Ind. R, 1940); 4 B.S. 9—6433 (Ind. A, 1941); 3 B.S. 4—3119 
(Mass. A, 1939); see 10 B.S. 1—11128 (Ind. R, 1946). Just as in the “factory, establishment, 
or other premises’’ cases, a claimant would scarcely be required to apply for compensation if 
his work were not dependent on that of the disputant employees. 


18 403 Ill. 484, 87 N.E. 2d 625 (1949). 
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ception of eighteen “asters.” Despite joint pressure from the union and 
the employer, the eighteen walked out. The loss of two-fifths of the 
employees in one of the nine departments in the continuous production 
chain caused a complete plant stoppage. Even though the dispute related 
only to the working conditions of the lasters, the court disqualified all 
450 production workers, coupling its erroneous holding on the “direct 
interest” point’** with an equally bad “class” decision: 

The fact that all of the employees of appellant seeking benefits have by their own act 
placed themselves in the class of “production and maintenance” workers by being 
members of the same union, and by jointly making said union their bargaining agent, 
excludes a division of classes smaller than that. They were also jointly engaged in a 
continuous and co-ordinated process for the production of one finished product." 


Basing the decision on the “class” of production workers instead of on 
the “grade” of lasters produced an incorrect result, but it placed the 
Illinois court in excellent company.'® The Brown Shoe decision is symp- 
tomatic of the prevailing approach, which almost invariably frustrates 
the very purpose of unemployment compensation.’ 

The bare handful of decisions employing the proper analysis of the 
“grade or class” issue’ holds out little hope for future enlightenment 
of the majority. Here, indeed, is a concept distorted beyond recognition 
by an encrustation which began as harmless “judicial gloss.” Unfortu- 
nately, the courts’ natural reluctance to abandon stare decisis, however 


187 See text at note 169 supra. 


188 403 Ill. 484, 492, 87 N.E. 2d 625, 630 (1949). This unanimous decision on rehearing 
reached a conclusion wholly opposite in every respeci irom that originally announced in 
Docket No. 30634, 3 C.C.H. Unempl. Ins. Rep. 16,556 (1948). 


1% Basically identical situations were dealt with in similar fashion in UCC v. Martin, 
228 N.C. 277, 45 S.E. 2d 385 (1947); Johnson v. Pratt, 200 S.C. 315, 20 S.E. 2d 865 (1942); 
3 C.C.H. Unempl. Ins. Rep. 17,520 (Ind. Review Board 48-LDR-1, 1949); 11 B.S. 11—12899 
(Mass. R, 1948); 10 B.S. 8—11700 (Ind. R, 1946); 10 B.S. 4—11439 (W.Va. A, 1946); 4 B.S. 
2—s211 (Conn. R, 1940); see 2 B.S. r1—2139 (Iowa A, 1939). Contra: 8 B.S. 11—10023 
(Mo. R, 1945); 4 B.S. 6—s941 (Mo. D, 1940); 4 B.S. 5s—5718 (Ind. A, 1940); cf. 9 B.S. 6— 
10564 (N.C. R, 1946). 


19° See, for example, 10 B.S. 1o—11867 (Neb. R, 1946) (nonunion claimants disqualified 
because union to which fellow production workers belonged gave $100 to striking union) ; 
10 B.S. r—11122 (Ill. R, 1946) (nonunion part-time employee denied benefits during union 
strike for salary increase only for regular employees) ; 9 B.S. 1110975 (Mass. R, 1946) (non- 
union production worker, prevented by threats of violence from crossing picket ‘line i in office 
employees’ strike, disqualified because union production workers refused to cross as sympathy 
measure); 9 B.S. 6—10562 (N.C. R, 1946) (entire plant disqualified in union strike for union 
members’ benefit, since union had members in every department). 

* 10 B.S. 11—11932 (Ill. R, 1947); 9 B.S. 12—11063 (Mo. D, 1946); 4 B.S. 8—6288 
(Va. D, 1941); 3 B.S. 1o—4552 (Wash. A, 1940); 2 B.S. 6—1563 (W.Va. A, 1939); cf. Kieck- 
hefer Container Co. v. UCC, 125 N.J.L. 52, 13 A. 2d 646 (1940); 4 B.S. 6—5934 (Ark. A, 
1940); 4 B.S. s—s5719 (Mass. R, 1940); 2 B.S. 11—2137 (Ind. A, 1939). 
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bad their own precedents, virtually compels the application of external 
force—again by the legislature. 


CONCLUSION 

“Grade or class” serves as a particularly appropriate final topic in any 
discussion of labor-dispute disqualification. It presents in exaggerated 
form nearly every question encountered in dealing with any aspect of 
the subject. As in every case, the concept was introduced to solve a spe- 
cific problem in the light of certain basic underlying theories. No defi- 
nition was furnished to aid the courts, and consequently judicial growth 
has proceeded in the wrong direction. If the trend becomes plainly dis- 
cernible and the legislative tenor has remained relatively static, the cycle 
may be completed by explanatory amendment. The better solution—the 
growth of an informed case law—is all too slow in coming. Meanwhile, 
the mistaken decisions continue. 
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COMMENTS 


STOCKHOLDER REALIZATION OF CORPORATE EARNINGS 
AND THE INCOME TAX 

The rate discrimination between capital gains and ordinary income and the 
phenomenon of the corporate entity result in unsolved problems of inequity and 
avoidance in federal income taxation of individual shareholder’s realizations of 
corporate earnings. The shareowner’s tax too frequently depends upon the 
manner in which he receives his corporation’s earnings, rather than upon the 
amount of earnings he receives. The stockholder’s undivided interest in ac- 
cumulated corporate profits may be converted into cash in his hands in one or 
more steps involving any of several transactions. These transactions may be 
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roughly classified as: (1) cash and property dividends, (2) sales of stock by 
shareholders, (3) complete liquidations, (4) partial liquidations,’ (5) recapitali- 
zations, (6) reorganizations involving more than one corporation,” (7) exchanges 
of like kinds of stock, and (8) stock dividends, including stock rights. Apart from 
tax considerations, in nearly every situation the employment of either of two or 
more of the means enumerated will produce substantially the same result to the 
stockholder.’ The result to the shareholder can be the same in terms of receipts 
of cash representing realization of corporate profits, retention of proportionate 
interest in assets and future earnings of the corporation, and maintenance of 
control of the corporation. Inequity is present wherever substantially similar 
tax results do not also follow, regardless of the method employed. Avoidance is 
invited wherever a shareholder or group of shareholders can choose, on the basis 
of differing tax consequences, among various methods of effecting the same 
economic result. Consequently, in converting corporate profits into share- 
holders’ receipts, avoidance is accomplished chiefly in closely held corporations, 
where the stockholders’ potential tax liabilities are most likely to direct the cor- 
poration’s transactions. Even as among closely held corporations, there may be 
inequity in that shareholders’ avoidance opportunities may depend upon the 
fortuitous circumstance of capital structure complexity. 

The immediate tax result in transactions leading to realization of corporate 
profits is a legislative or judicial determination that the transaction is a taxable 
dividend or that it is a capital adjustment. This decision may determine'in whole 
or in part the ultimate tax result in respect to the shareholder’s investment. The 
ultimate tax result is the answer to two questions: (1) whether the corporate 
profits realized will be taxed to the shareholder at ordinary income rates or at 
capital gain rates or not at all;4 (2) whether or not the taxpayer will be able to 
choose the year or years in which the profits realized are taxed to him, so as to 
make the most of varying rates and fluctuating income. The significance of 
these questions to the stockholder underlines the inequity and the opportunity 
for avoidance involved if transactions with a similar economic effect on the tax- 

* The terms ‘‘complete liquidations” and “‘partial liquidations” here refer to liquidations of 
corporations rather than of stockholders’ investments. 

® This type of reorganization is not considered in the comparisons made in this note. 

3 From the viewpoint of the corporate enterprise, less relevant here, a choice among two or 
more of the transactions listed will often be available to produce a similar result with no con- 
trolling nontax considerations favoring a particular alternative. The nontax considerations 
may be relatively unimportant or balanced in advantages and disadvantages among alterna- 
tives. To the extent that a given shareholder controls the corporation’s choice, opportunity for 
avoidance is present if tax effects do not change with changing economic effects to the share- 
holder. When a shareholder does not control the corporation’s choice because of his lack of con- 
trol of the corporation or because the choice is dictated by nontax influences, inequity remains 


if, as between him and other taxpayers whose corporations employ other methods, similar eco- 
nomic results occasion different tax results. 


4 Capital gain rates: Int. Rev. Code § 117, 26 U.S.C.A. § 117 (1945); not at all, because of 
Pye re aneninaR ap rtp Int. Rev. Code § 113(a)(5), 26 U.S.C.A. 
113(@)(s) (1945). 
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payer result in differing tax effects. The following inquiry will show that they 
often do.§ 

The shareholder’s interest in the accumulated earnings® of his corporation 
may be changed into cash in one step or several. The simplest one-step means 
of realization are cash dividends and sales of stock to other stockholders or to 
strangers to the enterprise. The tax consequences of these transactions are well 
settled, but the difference in consequences is not an entirely reasonable differ- 
ence. Thus, the holder of shares which have increased in market value since 
acquisition because of the accumulation of earnings by the corporation may 
realize the increment in his investment through the sale of his stock, altogether 
or @ share at a time, at capital gain rates.’ But if he realizes his interest in cor- 
porate earnings through the receipt of cash dividends, which, of course, have an 
effect similar to that produced by a sale of shares one at a time, the tax will be at 
ordinary income rates.* This difference in tax treatment can not be defended by 
pointing to stockholders who can not or will not sell their shares. Possible limits 
on marketability do not exist in many cases—for example, when the stock is 
listed on an exchange. The interest of some stockholders in control can not be 
used as an argument when, for instance, the stock is nonvoting common. The 
desire of some shareholders to retain their investment in a given enterprise does 
not justify favoring speculators over stable investors. Moreover, even granting 
the frequent presence of these deterrents to the sale of shares, the force of the 
argument based upon them is dissipated at its only possible point of applica- 
tion—when the sale is made. Nor is the sharpness of the tax distinction between 
cash dividends and sales of stock significantly modified by the market, for it is 
highly unlikely that the sale price of the shares will often reflect the seller’s tax 
savings in even a roughly commensurate adjustment downward.® 

Even though the bargain rates on capital gains are preserved in other areas, 
their retention in the field of shareholder realizations of corporate profits does 
not clearly follow. Gain on the sale of land may result from inflation, the de- 
velopment of the surrounding area, or many other factors, but it will include no 
element of past earnings from the productive use of the land. Gain on the sale 

5 The comparisons which follow assume that the corporation involved is a relz tively normal 
enterprise actually engaged in business activities. Problems involving personal holding com- 
panies, corporations established solely for tax purposes, sales of property by a sole stockholder 


to his alter ego to take a loss, and other abuse of the corporate entity are not within the scope 
of this note. 


6 “Earnings or profits” problems are not here discussed. Each example supposes a corpora- 
tion with “earnings or profits accumulated after February 28, 1913, or . . . earnings or profits 
of the taxable year,” Int. Rev. Code § 115(a), 26 U.S.C.A. § 115(a) (1945), sufficient to cover 
the distribution in question, or that the corresponding requirements in Int. Rev. Code 
§ t15(g) or § 112(c)(2) have been met. 


TInt. Rev. Code §§ 111, 112(a), 113, 117, 26 U.S.C.A. §§ 111, 112(a), 113, 117 (1945). 
* Int. Rev. Code §§ 22(a), 115(a), 26 U.S.C.A. §§ 22(a), t15(a) (1945). 


* Not only because of the lack of buyers (and sellers) informed as to the tax consequences 
of particular sales of stock, but also because the seller’s tax saving is not necessarily the buy- 
er’s tax loss. Text at notes 91-94 infra. 
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of corporate shares, on the other hand, will very often represent past undistrib- 
uted profits from the productive use of the capital symbolized by the stock. The 
interposition of the corporate entity permits the easy transformation of operat- 
ing profits (including rent) into capital gains for the stockholder. This feat is 
not readily accomplished by the owners of other capital assets. The tax dif- 
ference between cash dividends and sales of stock is doubly anomalous, for it 
involves not only the present system’s general discrimination between capital 
gains and ordinary income, but also the opportunity to change normal, re- 
curring profits into capital gains. Since these two transactions are the poles be- 
tween which other shareholder realizations appear, the possible futility of any 
attempt at substantial equity as to the intermediate types, or at establishment 
of a workable set of rules for them, is suggested at once.’ 

From the stockholder’s viewpoint, the complete liquidation of a corporation 
is very much like a sale of his stock, and it is so treated, the stockholder conse- 
quently realizing only a capital gain, regardless of the amount of accumulated 
profits thereby distributed to him."* The comparison between complete liquida- 
tion and cash dividends is obvious enough, and has resulted in the collapsible 
corporation, organized in anticipation of liquidation and resultant shareholder 
realization of profits without dividend taxation.” Even when this phenomenon 
is disregarded, little justification appears for the contrast in tax results—be- 
tween liquidation and cash dividends—in the case of a normal corporation com- 


ing to a natural end, unless it be the law’s lack of an effective averaging sys- 
tem."3 The difference between capital gains and ordinary income still depends 


1° However, there may still be some value in drawing the line at approximately the same 
place in each of the intermediate cases. 


Int. Rev. Code § 115(c), 26 U.S.C.A. § 115(c) (1945). Nor does Section 115(g) (text at 
note 20 infra) apply to complete liquidations. Treas. Reg. 111, § 29. rt5'9 (1946). A complete 
liquidation will often involve a series of distributions over a period of more than one taxable 
year. There is conflicting authority as to how the gain or loss should be computed, but the 
method apparently preferred is the application of each distribution against the stockholder’s 
aggregate basis, with no gain recognized until the total basis has been exhausted, irrespective 
of the stockholder’s surrender of a few shares at the time of each distribution. Alvina Ludorff, 
40 B.T.A. 32 (1939) (rejecting taxpayer’s attempt to use installment basis as in installment 
sales); Florence M. Quinn, 35 B.T.A. 412 (1937) (rejecting computation of gain or loss on each 
distribution on basis of shares turned in). Contra: Courtenay D. Allington, 31 B.T.A. 421 
(1934). 


*3 Such as the one-movie corporation. See Armstrong, Shall We Have a Clifford Doctrine for 
Corporations?, 24 Taxes 830 (1946). The chameleon type of enterprise, which may make sev- 
eral successive changes from corporation to partnership and back again, may be somewhat 
deterred by the possible inclusion of good will value in determining the gain on corporate 
liquidation. Shelton, Stockholder’s Gain on the Liquidation of a Corporation When There is 
Good Will, in New York University Seventh Annual Institute on Federal Taxation 349 (1949). 


13 This might be argued as a possible justification for the result in the case of sales of stock 
also, and, indeed, for the entire capital gains section. But the argument is much less a justifica- 
tion for this discrimination than an admission that such an averaging system is required. 
Moreover: “With the six-months holding period in effect, there is no basis for the argument 
that the special treatment of capital gains is a substitute for the averaging of income received 
over a period of vears.” Blough, Where Is the Income Tax Heading?, in New York University 
Seventh Annual Institute on Federal Taxation 800, 803 (1949). 





342 THE UNIVERSITY OF CHICAGO LAW REVIEW 


upon whether the earnings of the enterprise have been distributed or accumu- 
lated prior to the liquidation. The rewards for liquidating are even more al- 
luring when one considers the possibility, through distributions in kind, of 
avoiding tax to the corporation on the sale of capital assets which have in- 
creased in value during corporate ownership,‘ with the possible added touch of 
converting potential profits to the corporation on inventories or contracts into 
mere capital gains for the shareholders.'s 

Stock redemptions (“partial liquidations” in the language of the-Code)"* may 
resemble either cash dividends or complete liquidations in their economic effect 
on the shareholder. If the stockholder’s ownership interest in the corporation is 
entirely terminated by the redemption, he is in a position similar to that of one 
who has sold all of his shares. If stock has been redeemed pro rata among all the 
stockholders, so that the proportionate interest of each in the assets and earn- 
ings of the corporation is unchanged, the effect can hardly be distinguished from 
that of a cash dividend. Accordingly, in the former situation the taxpayer will 
be treated as though he had sold his shares," while in the latter case he will gen- 
erally be considered as having received a taxable dividend.** If the basic simi- 


«4 If the corporation sells the assets and then distributes the proceeds to the stockholders (in 
liquidation), the corporation will be taxed on the capita! gain resulting from the excess of the 
selling price over the basis of the assets to the corporation, and the stockholders will be taxed 
on the capital gain resulting from the excess of the amount received in liquidation over the 
basis of their shares. If the corporation distributes the assets in kind to the stockholders, and 
the stockholders then sell the assets, the tax to the corporation is avoided. But negotiations 
prior to the liquidation may nevertheless result in the imposition of both levies. Comm’r v. 
Court Holding Co., 324 U.S. 331 (1945); The Liquidation of Corporate Ownership Interests— 
A Federal Tax Problem, 14 Univ. Chi. L. Rev. 647 (1947); Freeland, Recent Trends in the 


Court Holding Company Principle, in New York University Seventh Annual Institute on 
Federal Taxation 369 (1949). 


*8 Income in 1943 from oil brokerage contracts, which had no ascertainable fair market 
value when received in complete liquidation of a corporation in 1942, was held to be long term 
capital gain in Comm’r v. Carter, 170 F. 2d 911 (C.C.A. 2d, 1948). This suggests transactions 
like the following one: A corporation, about to be liquidated, holdslarge inventories, the sale of 
which would result in income to the corporation which would not be subject to the capital gains 
limitation in Int. Rev. Code § 117(c)(1). If the inventories are sold for a percentage of the 
future profits of a successor enterprise or for some other contingent consideration, the consider- 
ation may have no ascertainable market value at the time of the sale or at the time of the 
liquidation. It may therefore be possible to eliminate the corporate tax and to spread the stock- 
holder’s gain on the liquidation. Brodsky, Planning Business Transactions to Produce Capital 
Gains, in New York University Seventh Annual Institute on Federal Taxation 302, 306-309 


(1949). But cf. Jud Plumbing & Heating, Inc. v. Comm’r, 153 F. 2d 681 (C.C.A. sth, 1946) 
(construction contracts). 


*6 The Code defines a distribution in partial liquidation as ‘“‘a distribution by a corporation 
in complete cancellation or redemption of a part of its stock, or one of a series of distributions 
in complete cancellation or redemption of all or a portion of its stock.” Int. Rev. Code § 115(i), 
26 U.S.C.A. § 115(i) (1945). “{OJne of a series of distributions in complete cancellation or re- 
demption of all . . . of [a corporation’s] stock” could be more aptly described as part of a com- 
plete liquidation, and it is so treated, not being subjected to Section 115(g). Treas. Reg. 111, 
§ 29.115-9 (1946). 


17 Treas. Reg. 111, § 29. 115-9 (10946). 


** Flanagan v. Helvering, 116 F. 2d 937 (App. D.C., 1940); Treas. Reg. 111, § 29.115-9 
(1946). 
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larity between the seller of shares and the recipient of a cash dividend (as to 
realization of corporate earnings)" is disregarded, these two cases are easily 
understandable. When the analogies are not so clear, it becomes more difficult to 
apply the partial liquidation sections of the statute, which provide in Section 
115(g) that where the redemption is effected ‘at such time and in such manner 
as to make . . . [it] in whole or in part essentially equivalent to the distribution 
of a taxable dividend,” it will be so treated.*° As might be expected, the courts 
have used a variety of criteria, sometimes conflicting, in applying this provi- 
sion.” Perhaps the most important factor pointing toward the analogy of a com- 
plete liquidation has been a definite contraction of the business of the corpora- 
tion which resulted in the redemption of shares. The wavering line thus drawn 


19 Text at notes 7-10 supra. 

2 Int. Rev. Code § 115(g), 26 U.S.C.A. § r15(g) (1945). 

21 Factors which have been considered significant as leading toward the conclusion that the 
distribution was essentially equivalent to a dividend include: (1) The corporation accumulated 
large earnings and distributed relatively few cash dividends. Flanagan v. Helvering, 116 F. 2d 
937 (App. D.C., 1940); Stein v. United States, 62 F. Supp. 568 (Ct. Cl., 1945); William H. 
Grimditch, 37 B.T.A. 402 (1938); J. Natwick, 36 B.T.A. 866 (1937). (2) The distribution did 
not change the proportionate interests of the shareholders. Wall v. United States, 164 F. ad 
462 (C.C.A. 4th, 1947); Kirschenbaum v. Comm’r, 155 F. 2d 23 (C.C.A. ad, 1946), cert. den. 
329 U.S. 726 (1946); authorities cited note 18 supra. (3) The corporation manifested no con- 
traction of business. Authorities cited note 22 infra. (4) The taxpayer controlled the corpora- 
tion. Bertram Meyer, 5 T.C. 165 (1945), rev’d on other grounds 154 F. ad 55 (C.C.A. 3d, 1946); 
United National Corp., 2 T.C. 111 (1943); Pearl B. Brown, 26 B.T.A. gor (1932), aff’d 69 F. ad 
602 (C.C.A. 7th, 1934), cert. den. 293 U.S. 570 (1934). But cf. L. M. Lockhart, 8 T.C. 436 
(1947) (sole stockholder of corporation which had never declared a dividend). 

The absence of a precise pro rata distribution will not avoid dividend treatment. W. & K. 
Holding Corp., 38 B.T.A. 830 (1938); James D. Robinson, 27 B.T.A. 1018 (1933), aff’d 69 F. ad 
972 (C.C.A. sth, 1934). Nor can the section be avoided by holding the shares in the corporate 
treasury. Cancellation is not a prerequisite. Wall v. United States, supra, at 465; James D. 
Robinson, supra. But cf. Comm’r v. Snite, 177 F. 2d 819, 823 (C.A..7th, 1949). The absence 
of a plan on issuance of the shares to redeem them later in avoidance of dividend taxation will 
not prevent the application of Section 115(g). Kirschenbaum v. Comm’r, supra, at 24 (overrul- 
ing prior cases); Smith v. United States, 121 F. ad 692, 695-96 (C.C.A. 3d, 1941); Stein v. 
United States, supra, at 573. But if the redemption was dictated by the needs of the corporate 
business, it will probably escape dividend treatment. Fred B. Snite, 10 T.C. 523 (1948), aff’d 
Comm’r v. Snite, supra (stock purchased by corporation for transfer to employees who sought 
interest in business); Samuel A. Upham, 4 T.C. 1120 (1945) (plan to eventually liquidate cor- 
poration and turn over business to employees); Georgia P. Johnson, 6 T.C.M. 633, 641 (1947); 
cf. cases cited note 22 infra. It has been suggested that ‘‘perhaps the section coversall cancella- 
tions or redemptions which result in the distribution of accumulated earnings.” Kirschenbaum 
v. Comm’r, supra, at 24. But thisis, at least as yet, not the case. Comm’r v. Snite, supra, at 822. 
In general, see Gutkin and Beck, Stock Redemptions as Taxable Events Under Section 115(g), 
24 Taxes 1172 (1946); Crown, Essentially Equivalent to the Distribution of a Taxable Divi- 
dend, 25 Taxes 146 (1947). 


= Comm’r v. Babson, 70 F. 2d 304 (C.C.A. 7th, 1934), cert. den. 293 U.S. 571 (1934); 
Joseph W. Imler, 11 T.C. 836 (1948); Samuel A. Upham, 4 T.C. 1120 (1945); Heber Scowcroft 
Investment Co., 4 T.C.M. 755 (1945); Danzig, Distributions in Liquidations and Reorganiza- 
tions, 26 Taxes 645 (1948). On the other hand, the absence of a shrinkage in the business of the 
corporation in correspondence with the redemption has been a significant factor toward hold- 

ing the redemption taxable as a dividend. Rheinstrom v. Conner, 125 F. ad 790 (C.C.A. 6th, 
woe ort Ou. 317 U.S. 654 (1942); Flanagan v. Helvering, 116 F. 2d 937 (App. D.C., 1940); 
Stein v. United States, 62 F. Supp. 568 (Ct. Cl., 1945); United National Corp., 2 TC. 111 
(1943). 





344 THE UNIVERSITY OF CHICAGO LAW REVIEW 


between taxable dividends and capital adjustments is, in general, defensible 
once the basic premises—the differing tax consequences of cash dividends and 
sales of stock—are granted.” But the legal structure built around Section 115(g) 
may be entirely forgotten if a subsidiary is available, for, by recent Tax Court 
construction, the section does not apply to a subsidiary corporation’s purchase 
of its parent’s stock from the parent’s owners.*4 Therefore, until the law is 
changed,** stockholders of a parent corporation may convert their interests in 
corporate earnings into cash at will by simple sales of stock to the subsidiary. 
These sales may be made without regard to the presence or absence of a shrink- 
age in the corporate activities of either parent or subsidiary and with no change 
in the stockholders’ proportionate interests in the parent. And their receipts 
will be partly taxable at capital gains rates and partly untaxed at the time. 
Moreover, the untaxed portion, which reduces the basis of the stockholder’s 
remaining shares, need never be subjected to an income tax unless the parent 
corporation is forced to liquidate. The possible removal of the parent-sub- 
sidiary gap in Section 115(g) suggests a similar, but perhaps less vulnerable, 
avoidance system. If entirely separate corporations are owned in substantially 
the same proportions by identical stockholders, either corporation may purchase 
a given fraction of the holdings of each stockholder in the other corporation 
without coming within Section 115(g). The stockholders may thus indefinitely 
withdraw the profits of both corporations without dividend taxation. Although 
this plan may frequently be impractical, and although it might be checked by 
judicial maneuvering,”’ it again implies: (1) that there will always be a lag be- 


tween taxpayers’ avoidance plans and judicial avoidance-prevention doctrines, 
and consequently ever-present avoidance, until the Code is basically changed; 


*3 If the basic premises require further examination, suppose A invests $1,000 in the A 
Corp. on the same day B invests $1,000 in the B Corp. After five years, the A Corp., with ac- 
cumulated profits of which A’s pro rata share is $1,000, terminates half its operations and 
partially liquidates, redeeming one-half A’s stock for which A is distributed $1,000. At the 
same time the B Corp., with accumulated profits in which B’s proportionate interest is $1,000, 
distributes cash dividends, of which $1,000 go to B. A hasa long-term capital gain of $250and 
the basis of his remaining shares is $500. B has ordinary income of $1,000 and the basis of his 
shares remains $1,000. If both corporations later completely liquidate without further earnings 
or losses, A has another long-term capital gain of $250, while B has no taxable gain. If both 
corporations continue operations with equal success, so that A’s shares have the same market 
value at his death as have B’sat his decease, the respective successors of each begin their owner- 
ship with the same bases. 

*4 Trustees Common Stock John Wanamaker Philadelphiz, 11 T.C. 365 (1948). The section 
reads: “If a corporation cancels or redeems its stock. . . .” The court relied on the words “‘its 
stock.” 

*s Congressional change is suggested by the Tax Court “‘[i]f we are mistaken in our view of 
[Section 115(g)’s] scope. . . .” Ibid. Judicial change is suggested by the Commissioner’s an- 
nouncement of nonacquiescence. Internal Revenue Bulletin 1949-7, 5 C.C.H. Fed. Tax Rep. 
{ 6103 (1949). 

Int. Rev. Code § 113(a)(5), 26 U.S.C.A. § 113(a)(5) (1945). 


#7 Compare Lehman v. Comm’r, 109 F. 2d 99 (C.C.A. 2d, 1940), cert. den. 310 U.S. 637 
(1940) (reciprocal! trusts). 
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and (2) that the basic discrepancy between the tax on a sale of shares and the tax 
on a dividend must be removed before substantial fairness can be attained, for 
the plan described would achieve its effectiveness because of its similarity to an 
ordinary sale of stock by the shareholders. 

If a corporation reduces the par value of each of its shares by, for instance, 
fifty per cent and distributes the amount of the reduction to the shareholders, 
the effect on a shareholder (or on the corporation) is very difficult to distinguish 
from that resulting if the corporation redeems one-half its shares pro rata from 
its stockholders at par value. However, the shareholder may find that there is a 
considerable distinction between these two transactions when he pays his in- 
come tax. The distribution from “reduction surplus” will be wholly taxable as a 
dividend, whether or not the reduction of par was accompanied by or resulted 
from a contraction in business.** The stock redemption distribution will be 
taxed as a capital gain and only to the extent that it exceeds the basis of the 
stock turned in, if it qualifies as a partial liquidation by reason of a correspond- 
ing shrinkage in the activities of the corporate enterprise. The attempt to 
draw a line between shareholder receipts resembling cash dividends and receipts 
resembling those from the sale of stock is here reduced to a narrow difference in 
formalities.3° 

Contrasting tax consequences in transactions with the same nontax effect 
may of course appear in loss situations as well as in circumstances in which the 
investment is profitable. A comparison of partial liquidations and recapitaliza- 
tions involving cash payments to shareholders will furnish an example. If the 


stockholder exchanges shares with the corporation, trading ten no-par shares 
which cost him $100 each for five $10 par shares worth $17 each and $85 in cash, 
the transaction will probably be considered a recapitalization, and no loss will be 
recognized to the shareholder.** If, instead of exchanging shares, he turns in five 


28 Sheehan v. Dana, 163 F. 2d 316 (C.C.A. 8th, 1947); Beretta v. Comm’r, 141 F. ad 452 
(C.C.A. sth, 1944), cert. den. 323 U.S. 720 (1944); see R.D. Merrill Co., 4 T.C. 955, 967 (1945). 
There will, of course, be no dividend tax if the reduction in par is one of a series of such reduc- 
tions constituting a complete liquidation of the enterprise. R. D. Merrill Co., 4 T.C. 955, 
963-71 (1945). 

*% Joseph W. Imler, 11 T.C. 836 (1948); Samuel A. Upham, 4 T.C. 1120 (1945). 


3° Compare cases cited note 28 supra with cases cited note 29 supra. In each of these cases 
there was no change in the proportionate interests of the stockholders; in each of them there 
was a definite termination of a substantial part of the corporation’s business. In the Beretta 
opinion (a reduction of par case) the court said: ‘‘A corporation may not completely avoid tax 
consequences to its stockholders by declaring a stock dividend out of profits in one year, later 
reducing its capital stock by the amount of such stock dividend, and then distributing, as capi- 
tal assets, these profits under the guise of a partial liquidation.” Beretta v. Comm’r, 141 F. ad 
452, 455-56 (C.C.A. sth, 1944). But it appears that precisely this could have been done if the 
corporation had only collected a few pieces of paper from the stockholders. Cases cited note 29 
supra; authorities cited note 22 supra. Even this distinction is usually not present since new 
ee ne 

ing turned in. 


3 Spirella Co. v. Comm’r, 155 F. ad 908 (C.C.A. ad, 1946); Int. Rev. Code §§ 112(b)(3), 
112(g)(1)(E), 112(e), 26 U.S.C.A. §§ 11a(b)(3), 112(g)(1)(E), 112(e) (1945). If the transaction 
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of the no-par shares for retirement and receives $85 in cash, keeping the other 
five no-par shares which are now worth $17 each, he will be allowed a capital loss 
of $415, since this transaction is a partial liquidation.” Moreover, if the cor- 
poration directors wish to change the remaining shares from no-par to $10 par, 
this may be done later without tax consequences.* If the second step follows or 
precedes the liquidation step too closely, the two steps may be consolidated into 
one transaction in judicial contemplation.*4 Such a decision most clearly spot- 
lights the strange distinction, and suggests the significant although perhaps un- 
intended influence of the structure of the Code. The lack of correlation between 
Section 112 (dealing with exchanges) and Section 115 (dealing with distribu- 
tions) is apparent in this and other situations where formal differences in essen- 
tially similar transactions place one transaction within the former section and 
another within the latter, with strikingly dissimilar tax results. The easily 
demonstrated but often overlooked practical identity of some exchanges with 
some distributions tends to be obscured by the deceptive separateness of the 
relevant Code sections. When a court recognizes the similarities in such instances 
the only means of reconciliation of the sections is often a case-to-case technique 
like that of the consolidation of two transactions. A broader reconciliation can 
be effected by applying the Section 115 definition of a dividend4s to Section 112 
as well as to other parts of Section 115. This method, introduced by the Su- 
preme Court,®* eliminates some of the inconsistencies, although it introduces 
others.3? 

In profitable investments, recapitalizations in which the shareholder receives 
cash again appear unfavorable to him as compared with stock redemptions. If 
the corporation has accumulated profits, the stockholder, in a recapitalization, 


is held to be a recapitalization within Section 112(g)(1)(E), and therefore a reorganization 
within Section 112(b)(3), no loss will be recognized even though ‘‘boot” is included in the 
exchange, under Section 11a(e). 


# Malone v. Comm’r, 128 F. 2d 967 (C.C.A. sth, 1942); Kelly v. Comm’r, 97 F. 2d 915 
(C.C.A. 2d, 1938). In the Malone case the redemption price per share was less than market 
value, but the court did not think the artificial nature of the loss was a valid objection to the 
partial liquidation conclusion. 

33Int. Rev. Code §112(b)(2), 26 U.S.C.A. §112(b)(2) (1945); Treas. Reg. 111, 
§ 29. 112(b)(2)-1 (1946). 

%4 Spirella Co. v. Comm’r, 155 F. 2d 908 (C.C.A. 2d, 1946). The contrasting results in the 
cases described in the text are significant even though the stockholder who takes the capital 
loss in the partial liquidation must make a corresponding basis adjustment, since he has an 
advantage in timing which is especially important in view of the limitation on capital loss 
allowance. Int. Rev. Code § 117(d)(2), 26 U.S.C.A. § 117(d)(2) (1945). Moreover, he might 
otherwise lose entirely the benefit of this capital loss. Int. Rev. Code § 113(a)(s5), 26 U.S.C.A. 
§ r13(a)(s) (1945). 


35 Int. Rev. Code § 115(a), 26 U.S.C.A. § 115(a) (1945). 
36Comm’r v. Estate of Bedford, 325 U.S. 283, 291-92 (1945). 
37 For example, the inconsistency described in text at notes 38-43 infra. 
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will probably receive property worth more than the cost of his old shares. This 
gain will be recognized to the extent that he receives money** in the exchange.*? 
The amount of gain recognized will nearly always be taxed as a dividend.** On 
the other hand, the money received in a partial liquidation, with no accompany- 
ing exchange of shares for shares, will be partly taxed asa capital gain and partly 
accounted for as an adjustment of basis,“ unless the redemption is held subject 
to Section 115(g).“ The shallow foundation for this tax distinction is empha- 
sized by analogous cases in which the stockholders, wishing to discontinue a 
part of the business of their corporation, could have turned in a comparable part 
of their stock, their consequent realization of corporate profits being taxed as a 
capital gain on a distribution in partial liquidation. Instead, they caused the 
corporation to exchange a part of its assets for the stock of a new corporation, 
and then completely liquidated the old corporation. These two transactions 
were considered by the court to be a single integrated proceeding which was 
held to be a reorganization, and the realization of corporate earnings was taxed 
as a dividend. However, the tax distinction between partial liquidations and 
recapitalizations described above may disappear. The leading case taxing the 
“boot” received in a recapitalization as a dividend** has been followed by sug- 
gestions of judicial inclination to tax every distribution in partial liquidation as 

38 Or other property not permitted by Section 112(b)(3) to be received without recognition 
of gain. 

39 Int. Rev. Code § 112(c)(1), 26 U.S.C.A. § 112(c)(1) (1945). 

4°Comm’r v. Estate of Bedford, 325 U.S. 283 (1945); Int. Rev. Code § rra(c)(2), 26 
U.S.C.A. § 112(c)(2) (1945); cf. Estate of Elise W. Hill, ro T.C. rog0 (1948) (reorganization 
involving two corporations). The language of the Court in the Bedford case seems to make 
every money distribution of earnings in a recapitalization (or other reorganization) taxable as 
a dividend to the extent of the gain recognized in Section 112(c)(1). Thus, ‘“‘we hold that a dis- 
tribution, pursuant to a reorganization, of earnings and profits ‘has the effect of a distribution 
of a taxable dividend’ within § 112(c)(2).” Comm’r v. Estate of Bedford, supra, at 292. How- 
ever, it has been suggested that this language was broader than necessary or intended, and 
that it should be limited by the words of Section 112(c)(2) which, if the distribution “‘has the 
effect of a distribution of a taxable dividend,” tax as a dividend “‘such an amount of the gain 
recognized under [Section 112(c)(1)] as is not in excess of [the distributee’s] ratable share of the 
undistributed earnings and profits of the corporation accumulated after February 28, 1913.” 
(Italics added.) Thus, if a preferred stockholder exchanges his 5% preferred share with a $110 
liquidation preference for a 4% preferred share with a $100 liquidation preference and $10 
cash, there being no dividend arrearages on the old shares, the cash is paid to compensate for 
the reduction in dividend and liquidation preferences. The cash received might be considered 
to be ‘‘in excess of [the stockholder’s] ratable share” of earnings, since the preferred stockholder 
whose dividends have been paid may be said to have no ratable share in the corporate earnings. 
Darrell, The Scope of Commissioner v. Bedford Estate, 24 Taxes 266 (1946). 

4*‘TA]mounts distributed in partial liquidation of a corporation shall be treated as in part or 
full payment in exchange for the stock.” Int. Rev. Code § 115(c), 26 U.S.C.A. § r15(c) (1945). 

# Authorities cited notes 20-22 supra. 

43 Lewis v. Comm’r, 176 F. 2d 646 (C.A. 1st, 1949); Estate of Elise W. Hill, 10 T.C. tog0 
(1948). 

44 Comm’r v. Estate of Bedford, 325 U.S. 283 (1945). 
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a dividend to the extent of the accumulated corporate earnings. But this result 
hardly seems proper as a matter of interpretation of the present statute, and 
the distinction still remains.‘ 

All of the transactions so far discussed involved one-step realizations of cash 
by the stockholder. If a recapitalization does not include a money distribution, a 
second step is required if the shareholder is to convert his interest in corporate 
profits into cash. A shareholder in a corporation with widely owned stock can, of 
course, realize the increment in his investment as a capital gain through a sale 
of his stock, and he may repurchase similar shares later if he desires. In a cor- 
poration with only closely held common shares outstanding, however, the stock- 
holder may be unable to market his stock at its real value; moreover, he may not 
wish to disturb his proportionate interest in the enterprise. The sale of bonds by 
the shareholder would avoid or lessen both these objections. A dividend in bonds 
has long been taxable to the stockholder at the market value of the bonds; so 
recapitalizations involving an exchange of common for bonds have been used to 
provide stockholders in closely held corporations with bonds to sell and a conse- 
quent opportunity to realize on accumulated corporate earnings at capital gain 
rates. Such a recapitalization is within the terms of the reorganization non- 
recognition provisions, falling under Section 112(b)(3).* These provisions were 
intended to eliminate tax barriers to economically desirable changes in cor- 


48 See Kirschenbaum v. Comm’r, 155 F. 2d 23, 24 (C.C.A. ad, 1946), cert. den. 329 U.S. 726 
(1946); but cf. Comm’r v. Snite, 177 F. ad 819 (C.A. 7th, 1949). This tendency, to apply Section 
115(g) to partial liquidations in the same manner as Section 112(c)(2) isapplied to recapitali- 
zation distributions, is furthered by the frequent statement that the net effect of the distribu- 
tion is the criterion for Section 115(g) application. See, for example, Smith v. United States, 
rat F. 2d 692, 695-96 (C.C.A. 3d, 1941). 


4*So broad an application of Section 115(g) would render parts of Section 115(c) practically 
meaningless. 


47 No gain is recognized in an exchange of common stock solely for common stock in the 
same corporation, or in an exchange of preferred solely for preferred in the same corporation, 
apart from recapitalizations. Int. Rev. Code § 112(b)(2), 26 U.S.C.A. § r12(b)(2) (1945). If 
money or other property is also received in the exchange, gain is recognized to the extent of the 
sum of the money and the fair market value of the other property. Int. Rev. Code § 112(c)(r), 
26 U.S.C.A. § 112(c)(r) (1945). But Section 112(c)(2), which usually (always?) taxes as a 
dividend all of the gain so recognized in the case of recapitalizations and other reorganizations 
(as discussed in the text and note 40 supra) so long as the gain is received from accumulated 
earnings, is expressly applicable only to reorganization excha nges and impliedly inapplicable to 
Section 112(b)(2) exchanges. Is the gain received in money in a Section 112(b)(2) exchange 
always a capital gain and never taxable asa dividend? Why would this result not apply to the 
reduction of par cases cited in note 28 supra? 


# Doerschuck v. United States, 274 Fed. 739 (D.C.N.Y., 1921). 


Int. Rev. Code §§11ra(b)(3), rz2(g)(x)(E), 26 U.S.C.A. §§ 112(b)(3), 112(g)(1)(E) 
(1945). Although Section 112(b)(3) is headed “Stock for stock on ree the section 
itself states: ‘“No gain or loss shall be recognized if stock or securities . . exchanged 
solely for stock or securities. . . .” Ibid. i ietceike ah heensta for epadin home Snape ar be 
within this section. Comm’r v. Neustadt’s Trust, 131 F. 2d 528 (C.C.A. ad, 1942); Jeanne G. 
Miller, 3 T.C.M. 230 (1944); cf. Treas. Reg. 111, § 29. 112(g)-2 (1946) (preferred for bonds 
given as example of recapitalization). 
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porate capital structures by preventing recognition of “paper profits” in neces- 
sary business adjustments.’* However, the provisions have been extensively 
used for avoidance, including avoidance of dividend taxation by realization of 
corporation earnings as capital gains. As a result, the courts have superimposed 
requirements beyond those expressed by the statute on transactions for which 
taxpayers seek immunity under Section 1:2(b)(3),* including the requirement 
that the transaction must have served a business purpose. The requisite business 
purpose has been held to be a corporate business purpose.” The meaning of “cor- 
porate business purpose” has never been entirely clear, but the concept appar- 
ently requires that a recapitalization benefit the corporate enterprise, apart 
from the stockholders, in ways unrelated to tax considerations, if the share- 
holder is to escape taxation of his gain on the exchange. The “corporate” refine- 
ment has been vanishing since the Supreme Court decision in Basley ». 
Comm’r 4 so it is probably no longer necessary to be concerned with this subtlety 
in the business-purpose concept. In that decision, the shareholder’s gain in a 
recapitalization exchange of common stock for bonds was held taxable as a divi- 
dend,* in an opinion which implied that in any reorganization having an effect 
equivalent to a distribution of earnings the stockholder may be held to be the 


5° S. Rep. 617, 65th Cong. 3d Sess., at 5-6 (1918); S. Rep. 275, 67th Cong. 1st Sess., at 11-12 
(1921); H. R. Doc. 704, 73d Cong. 2d Sess., at 13-14 (1934); S. Rep. 558, 73d Cong. ad Sess., 
at 16-17 (1934). 


s* The requirement of a continuity of proprietary interest on the part of the taxpayer after 
the exchange has been applied in reorganizations involving more than one corporation. Pinellas 
Ice & Cold Storage Co. v. Comm’r, 287 U.S. 462 (1933); Le Tulle v. Scofield, 308 U.S. 415 
(1940); Int. Rev. Code §§ 11a(g)(x)(B), 122(g)(1)(C), 26 US.CA. §§ ssalene)(%), 
112(g)(1)(C) (1945). This test has not (yet) been introduced into the recapitalization 
Clarence J. Schoo, 47 B.T.A. 459 (1942). 


* The business-purpose requirement originated in Gregory v. Helvering, 293 U.S. 465 
(1935). It has been applied to recapitalizations in cases requiring direct business advantage to 
the corporation as opposed to benefits to the stockholders. Adam A. Adams, 5 T.C. 351 (1945), 
aff'd 155 F. ad 246 (C.C.A. 3d, 1946), aff'd 331 U.S. 737 (1947); Alice H. Bazley, 4 T.C. 897 
(1945), aff'd 155 F. ad 237 (C.C.A. 3d, 1946), aff'd 331 U.S. 737 (1947); Marjorie N. Dean, 
10 T.C. 19 (1948); Louis Wellhouse, 3 T.C. 363 (1944). 


53 Cases cited note 52 supra. There is “no reliable definition of corporate business pur- 
pose. . . . [I]n any case where the court feels that it should hold that there has been a reorgani- 
zation, there is a corporate purpose; and in any case where the court feels that it should hold no 
reorganization, corporate purpose is lacking.” Ivins, The Business Purpose Rule in Corporate 
Recapitalization, in New York University Seventh Annual Institute on Federal Taxation 1161, 
1165 (1949). See Spear, ‘‘Corporate Business Purpose” in Reorganization, 3 Tax L. Rev. 225 
(1947). 


54 331 U.S. 737 (1947). The corporate business-purpose requirement was expressly repudi- 
ated in Lewis v. Comm’r, 176 F. 2d 646 (C.A. 1st, 1949). The Tax Court’s retreat from 
the refinement was not so obvious, but nevertheless clear. Estate of John B. Lewis, 10 T.C. 
1080 (1948); Estate of Elise W. Hill, 10 T.C. 1090 (1948). 


ss One thousand $100 par shares had been exchanged for five thousand no-par shares and 
callable ten year debenture bonds with a face value of $400,000. Bazley v. Comm’r, 331 U.S. 
737 (1947). 
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recipient of a taxable dividend.* The Court made little mention of the lack of 
corporate business purpose in the transactions in the Bazsley case.’’ The broad 
language employed in the opinion could be interpreted to establish a new test— 
equivalence to a taxable dividend.** If that is now the test, the shareholder’s 
gain on a recapitalization exchange will be taxed as a dividend to the extent 
that the securities received would have been so taxed if there had been no ex- 
change, but only a distribution of the securities. Whether or not the business- 
purpose test is obsolete in the recapitalization field, there is little doubt as to 
the general direction of the decision or as to its effect on bonds in recapitaliza- 
tions. The same decision impliedly held that bonds, or at least callable bonds, 
are not “securities” within the meaning of the reorganization nonrecognition 
provisions.’ 

With bonds understandably unpopular as securities for which to exchange 
common stock in recapitalizations when the corporation has accumulated earn- 
ings, preferred stock has assumed new importance. The issuance of preferred 
stock in exchange for common stock has been held to come within the recapitali- 
zation provisions, with neither a taxable dividend nor recognized capital gain 
resulting to the stockholder. Under the present decisions, aside from the pos- 
sible implications of the Supreme Court’s holding in the Bazley case, a business 
purpose will prevent the recognition of gain on such an exchange.* Even though 


56 Bazley v. Comm’r, 331 U.S. 737, 740-43 (1947); Adams v. Comm’r, 331 U.S. 737, 744 
(1947). 


51 Tbid. 


5° Heady v. Comm’r, 162 F. 2d 699 (C.C.A. 7th, 1947); Ivins, The Business Purpose Rule in 
Corporate Recapitalization, in New York University Seventh Annual Institute on Federal 
Taxation 1161, 1166-67 (1949); Platt, Preferred Stock Dividends and Recapitalizations After 
the Bazley and Adams Cases, in New York University Seventh Annual Institute on Federal 
Taxation 561, 563-64 (1949). But cf. Marjorie N. Dean, 10 T.C. 19 (1948). 


% Bazley v. Comm’r, 331 U.S. 737, 743 (1947): “And even if this transaction were deemed a 
reorganization, the facts would equally sustain the imposition of the tax on the debentures 
under § 1r2(c)(1), and (2). Commissioner v. Bedford. . . .” If the bonds were subject to tax 
under Section 112(c)(2), the Court must have considered them property not permitted by 
Section 112(b)(3) to be received without the recognition of gain, and therefore not securities 
within the meaning of the latter section. The Court had referred to the fact that the bonds were 
callable at the will of the corporation which was the will of the taxpayer, the corporation being 
entirely owned by a husband and wife. Hence the implied exclusion of bonds from the def- 
inition of “securities” is perhaps limited to the facts present in the Bazley case. Compare 
cases cited note 49 supra. The Bedford case is discussed in note 40 supra. 


6 Bass v. Comm’r, 129 F. 2d 300 (C.C.A. rst, 1942) (Commissioner’s attempt to tax pre- 
ferred as stock dividend defeated); Marjorie N. Dean, 10 T.C. 19 (1948) (corporate business 
purpose prevented recognition of gain); Louis Wellhouse, 3 T.C. 363 (1944). The Bass case 
was not very strict in requiring a corporate business purpose, and it is probably no longer the 
law, particularly in view of the cases cited at note 56 supra. 


§t Cases cited note 52 supra. The only later decision in point distinguished the Bazley case 
on the grounds that no bonds were involved, the taxpayers did not retein any common stock, 
and the distribution was not pro rata among the stockholders. Several stockholders did not 
participate in the exchange. Marjorie N. Dean, 10 T.C. 19 (1948). 
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the test of equivalence to a taxable dividend is applied as a result of the Basley 
decision, a recapitalization exchange of common for preferred will not necessar- 
ily be taxed, in the absence of additional circumstances indicating avoidance, 
since a dividend in preferred on common would not necessarily be a taxable 
dividend.* However, since the Basley decision, the Treasury has indicated that 
it may attack transactions in which preferred stock is acquired by the common 
stockholder without tax consequences and then sold or redeemed. The govern- 
ment’s chances of success in the courts in this endeavor are problematical,® as 
are possibilities of legislative clarification.® 

The mechanics of the preferred stock method of realization of corporate earn- 
ings as capital gains vary. The preferred may be issued in exchange for a part of 
the stockholder’s common in a recapitalization or as a stock dividend on com- 
mon. The preferred may then be sold, redeemed, or sold and redeemed from 
the purchaser. Where the stock dividend or recapitalization and the sale, re- 
demption, or sale and redemption are close in time and obviously interdepend- 
ent, they are subject to judicial integration into one transaction to be taxed asa 
dividend, especially since the Basley case. Deliberately planned “bail-outs” with 
manifest avoidance purposes may thus be set apart from the main trends. Apart 
from these situations, if the preferred is issued as a stock dividend, no showing 
of business purpose is required to escape taxation of the dividend, and, under 
the Strassburger decision, it will be taxed only if there is preferred previously 
outstanding.® If the preferred stock issuance is part of a recapitalization, where 
a sufficient business purpose can be found it will be immune from dividend taxa- 
tion, unless the Bazley case establishes a new doctrine for recapitalizations. If 
that decision does make equivalence to a taxable dividend the test for recapitali- 
zations,” issuances of preferred in recapitalizations will be judged according to 
the Strassburger case. Thus when the stockholder exchanges common for com- 
mon and preferred in a recapitalization, the preferred received will not be 
equivalent to a taxable dividend, as defined by the Sirassburger decision, unless 
other preferred is previously outstanding. Both methods are therefore equally 


® Strassburger v. Comm’r, 318 U.S. 604 (1943). 


6s Darrell, Recent Developments in Nontaxable Reorganizations and Stock Dividends, 61 
Harv. L. Rev. 958 (1948); DeWind, Preferred Stock ‘‘Bail-Outs” and the Income Tax, 62 
Harv. L. Rev. 1126, 1132-35 (1949) 


64 Possible approaches in attempts to tax such transactions are analyzed in Platt, Preferred 
Stock Dividends and Recapitalizations After the Bazley and Adams Cases, in New York 
University Seventh Annual Institute on Federal Taxation 561 (1949); and in authorities cited 
note 63 supra. 


6s Recent proposals for congressional action tend toward greater exemption and more con- 
fusion. For example: H. R. Doc. 523, 80th Cong. 2d Sess., at 22 (1947). 

66 A dividend in preferred on com non, with only common previously outstanding, was held 
not taxable in Strassburger v. Comm’r, 318 U.S. 604 (1943). The business-purpose requirement 
has never appeared in stock dividend cases. 


‘7 Authorities cited note 58 supra. 
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protected by the Sirassburger case,“ a decision unusually vulnerable to discard,” 
but nevertheless representing settled statutory construction. The Treasury’s 
opportunities for dividend taxation at redemption are equally problematical. 
If the preferred is redeemed from the original recipient, the redemption will 
probably be taxed under Section 115(g),”° but if it is redeemed from a pur- 
chaser, the redemption will probably not be subject to that section.” Therefore, 
aside from obvious “bail-outs,” and in the absence of congressional change or a 
considerable change in interpretation of present statutes, it is still possible for 
common stockholders to achieve the effect of a cash dividend in two steps with- 
out any corporate liquidation, complete or partial, and without dividend taxa- 
tion. 
It has already been suggested that stock dividends are not subject to the 
business-purpose requirement, so that a stock dividend in preferred on common 
may be a more convenient first step than a recapitalization in any attempt to 
transfer earnings to the stockholder without a dividend tax and without dis- 
turbing his interest in the corporation. Under present law, a stock dividend is 
taxable if it alters the shareholder’s pre-existing proportionate interest in the 
assets of the corporation—that is, his rights upon liquidation and his rights to 
dividends.” Accordingly, where both preferred and common stock are outstand- 


“ Text at note 62 supra. 


% The Strassburger case was a five to three decision, which might be distinguished on the 
ground that it involved a corporation with only one stockholder. Several cogent arguments are 
given for overruling the decision in DeWind, op. cit. supra note 63, at 1142-54. If the case is 
overruled or its authority confined to one-man corporations, stockholders who were fortunate 
enough to have included preferred stock in the capital structure of their corporation at or- 
ganization, and to have taken both common and preferred rather than only common, would 
still be able to turn their interests in corporate earnings into cash without being taxed as divi- 
dend recipients and without loss of control. This is now the case in corporations which origi- 
nally issued bonds and common to the same investors. Thus the Bazley decision and its possible 
successors only shift the comparstive inequity and place a premium on complex capital struc- 
tures in closely held corporations. 


% Authorities cited notes 18 and 21 supra. 


™ All of the purchaser’s shares will probably be receemed at one time. The Reguletions 
exempt shareholders whose stock is completely receemed from Section 115(g). Treas. Reg. 111, 
§ 29. 115-9 (1946). Even if the purchaser redeemed only a part of his shares, the section might 
not be applied, since some cases have held purchasers not subject to its provisions. However, 
most courts would probably not distinguish purchasers from original shereholcers in this con- 
nection. Shelby H. Curlee, 28 B.T.A. 773 (1933), eff’d sub nom. Randolph v. Comm’r, 76 F. 2d 
472 (C.C.A. 8th, 1935), cert. den. 296 U.S. 599 (1935); cf. United National Corp., 2 T.C. 111, 
123 (1943). But cf. Parker v. United States, 88 F. 2d 907 (C.C.A. 7th, 1937). 


™ A carefuland comprehensive analysis of the cases and the proportionate-interest test may 

be found in Rottschaefer, Present Taxable Status of Stock Dividends in Federal Law, 28 Minn. 

L. Rev. 106 (1944). A change in voting rights with no change in rights to dividends or rights on 

liquidation might be a sufficient change in proportionate interests to make a stock dividend 

taxable. It probably is not—no cases raise the point—and it hardly should be. Ibid., at 128. 

But see Lowndes, The Taxation of Stock Dividends and Stock Rights, 96 U. of Pa. L. Rev. 147, 
150 (1947). 
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ing prior to the dividend, a dividend in common on common is exempt,’ while 
dividends in preferred on common,’4 common on preferred,’s or preferred on pre- 
ferred” are generally”’ taxable. If only common stock is previously outstanding, 
a dividend in preferred is not taxable.’* The questionable character of the dis- 
tinction between nontaxable stock dividends and taxable stock dividends has 
been pointed out elsewhere.’”? The unwarranted difference in treatment be- 
tween nontaxable stock dividends and recapitalizations, represented by the 


7 Compare Helvering v. Griffiths, 318 U.S. 371 (1943) (common on common with only 
common outstanding) ; Helvering v. Sprouse, 318 U.S. 604 (1943) (nonvoting common on vot- 
ing common and nonvoting common with no other outstanding) ; Eisner v. Macomber, 252 U.S. 
189 (1920) (common on common with only common outstanding); Benjamin Josephson, 6 
T.C.M. 788 (1947) (same). The statement in the text is subject to the qualification that where 
the outstanding preferred is participating as to dividends or assets on liquidation, a dividend in 
common on common would increase the proportionate interests of the common stockholders at 
the expense of the preferred shareholders, and therefore probably be taxable. 


™4 Helvering v. Gowran, 302 U.S. 238 (1937); Helvering v. Pfeiffer, 302 U.S. 247 (1937). The 
refinements of the proportionate-interest test again require qualification of the general state- 
ment in the text. Thus, a stock dividend in junior preferred on common where only senior pre- 
ferred and common were previously outstanding does not alter the proportionate interests of 
the shareholders, and is not taxable. Compare Bureau Letter, December 3, 1948, 5 C.C.H. 
Fed. Tax Rep. 8731 (1949) (stock rights). But cf. Choate v. Comm’r, 129 F. 2d 684 (C.C.A. 
2d, 1942) (prior to Helvering v. Sprouse). 

Stock rights are taxed under the same basic principles as stock dividends, the proportions te- 
interest test applying. Miles v. Safe Deposit & Trust Co., 259 U.S. 247 (1922); Charles M. 
Cooke, Ltd., 2 T.C. 147 (1943); Int. Rev. Code § 115(f)(1), 26 U.S.C.A. § r1r5(f)(1) (1045); 
Treas. Reg. 111, § 29. 115-7 (1946). However, the contingent nature of stock rights has re- 
sulted in unnecessary complexities. Gibson v. Comm’r, 133 F. ad 308 (C.C.A. ad, 1943); Choate 
v. Comm’r, 129 F. 2d 684 (C.C.A. 2d, 1942); Lowndes, op. cit. supra note 72, at 157~70; cf. 
Palmer v. Comm’r, 302 U.S. 63 (1937) (rights to purchase shares of another corporation). 


78 Koshland v. Helvering, 298 U.S. 441 (1936). This case commenced the retreat from Eisner 
v. Macomber, or, as you will, the clarification of the principles embodied in Eisner v. Macom- 
ber. The Macomber case involved dividends in common on common-with no other class of 
stock outstanding, and held that such dividends are not constitutionally taxable as income. 
The Koshland decision was the first of a series of cases which ended with these results: (1) 
Stock dividends are not taxable to the extent that they ere not income within the Sixteenth 
Amendment as construed up to the time of the enactment of Section 115(f)(1) of the Revenue 
Act of 1936. That construction embodies the proportionate-interest test. Helvering v. Grif- 
fiths, 318 U.S. 371 (1943); Int. Rev. Code § 115(f)(1), 26 U.S.C.A. § 115(f)(1) (1945); 
Rottscheefer, Present Taxable Status of Stock Dividends in Federal Law, 28 Minn. L. Rev. 
106, 163 (1944). (2) Eisner v. Macomber will probably be overruled on the constitutional issue 
on the first opportunity. Rottschaefer, supra at 192; Lowndes, op. cit. supra note 72, at 149 
(1947). The history of the cases is recounted in Magill, Taxable Income 30~58 (1945). 


7% Helms Bakeries, 46 B.T.A. 308 (1942). 


1 There is no change in proportionate interests and consequently no taxable dividend in 
any of these cases if all classes of stock outstanding are each held in the same proportions by 
the same people, and the new stock is issued pro reta. 


% Strassburger v. Comm’r, 318 U.S. 604 (1943); cf. Charles M. Cooke, Ltd., 2 T.C. 147 
(1943) (stock rights). 


7 Lowndes, The Taxation of Stock Dividends and Stock Rights, 96 U. of Pa. L. Rev. 147 
(1947). ‘“There is some sense in not taxing any stock dividends as income. There is a lot of 
sense in taxing all stock dividends as income. There is little sa ve nonsense in taxing some stock 
dividends and not taxing others.” Ibid., at 155. 
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business-purpose requirement, may be disappearing.** It is not entirely unrea- 
sonable to make another comparison, contrasting the tax results in the case of 
the recipient of a dividend in common on common with those in the case of a 
stockholder who has reinvested his cash dividend in the same or a similar enter- 
prise. When these transactions have been completed, the two shareholders may 
be in equivalent positions in all respects but one. They may own similar stock of 
identical par and book value in practically identical enterprises, and their net 
withdrawals of cash from their investments may be equal; but the cash divi- 
dend recipient will be taxed on his dividend, while the one who receives the 
stock dividend will not be subject to any tax." 

The proportionate-interest test for stock dividends does not apply to trans- 
actions under Section 112(b)(2), which provides for the nonrecognition of gain 
in exchanges of common for common and preferred for preferred.” At the same 
time, the capitalization of surplus will not take such an exchange out of Section 
112(b)(2). Thus if preferred shareholders whose dividends are in arrears are 
issued a preferred stock dividend in satisfaction of the accumulated arrearages, 
they will be taxed on the market value of the new stock received under the pro- 
portionate-interest test.*3 If, instead, they exchange each old share for one and 
a half new preferred shares, they will probably avoid recognition of gain, not to 
mention a dividend tax.*4 Indeed, if the transaction meets the business-purpose 
requirement, they can exchange their rights to unpaid cumulative dividends for 
common stock in a recapitalization with no probable tax consequences.*s But a 
dividend in common on preferred would be taxable.” A further illustration of 


the results of the application of differing standards to transactions which may 
produce the same economic effect is provided by a comparison of Section 
112(b)(2) exchanges and recapitalizations. The former type of exchange does 
not seem to be subject to the requirement of a business advantage to the cor- 
poration.*’ This furnishes opportunities for maneuvering which may become 


* Text at notes 56-58 supra. 


8 Is the difference in results justified merely because the cash dividend recipient has for an 
interval separated his money from the hazards of the enterprise? 


"Int. Rev. Code §112(b)(2), 26 U.S.C.A. §112(b)(2) (1945); Treas. Reg. 111, 
§ 29. 112(b)(2)—1 (1946). 

*s Helms Bakeries, 46 B.T.A. 308 (1942). 

84 Skenandoa Rayon Corp. v. Comm’r, 122 F. 2d 268 (C.C.A. ad, 1941), cert. den. 314 U.S. 
696 (1941); cf. Okonite Co., 4 T.C. 618, 630-33 (1945), aff’d 155 F. 2d 248 (C.C.A. 3d, 1946), 
cert. den. 329 U.S. 764 (1946) (non recognition recapitalize tion). 

8s Knapp Monarch Co., 1 T.C. 59 (1942), aff’d 139 F. 2d 863 (C.C.A. 8th, 1944). Again, the 
possible effects of the Bazley case on such an exchange should be considered. Authorities cited 
notes 56 and 58 supra. 

% Koshland v. Helvering, 298 U.S. 441 (1936). 


7 No case has been found in which the business-purpose test has been applied to a Section 
112(b)(2) exchange. But cf. Comm’r v. Transport Trading and Terminal Corp., 176 F. 2d 570 
(C.A. 2d, 1949) (Gregory doctrine applicable to Section 115). 





COMMENTS 355 


more important if the expected Treasury campaign against exchanges of com- 
mon for preferred meets with success." 

Transactions involving two steps in the conversion of accumulated corporate 
profits into cash in the stockholder’s bank account are always subject to being 
judicially treated as one, with a resultant failure to achieve the intended tax 
result, if they are clearly interdependent.** This process will defeat only some of 
the more patent tax avoidance schemes, however, and the truth remains that 
widely different tax results accompany undiffering economic consequences in 
many shareholder realizations of corporate earnings. This is the case in trans- 
actions involving two steps, as well as in more direct realizations. Tax avoidance 
is not only possible, but often not very difficult and usually well worth the cost.%° 
Inequity is not only widespread, but inherent from the beginning in the taxation 
of stockholders’ receipts. The comparisons made here are by no means exhaus- 
tive in their description of inequities and avoidance opportunities. 

The sale of stock is perhaps the most important means of transforming an 
undivided interest in corporate profits into cash without incurring a dividend 
tax. Recapitalizations have been significant in stockholders’ avoidance largely 
as a means of providing stockholders with saleable securities or with securities 
which could be sold without loss of control. This may lead to these questions: 
Even though a particular stockholder does avoid dividend taxation by selling all 
or part of his stock, will not the buyer necessarily be required to make up’the 
difference in taxes higher than he otherwise would have paid? Is not final and 
total collection by the government inevitable? If this were true, it could well be 
objected that the taxpayer receiving the profits should be the one to pay the 
full tax thereon. However, the questions may be answered directly: “No.” The 
buyer will incur no tax liability in converting into cash the interest in accumu- 
lated corporate earnings which he purchased from his predecessor, unless the 

88 As to the Treasury policy, see authorities cited notes 63 and 64 supra. One Treasury ruling 
suggests an inclination to attempt to tax the issuance of sinking fund preferred to common 
stockholders as a stock dividend or in a recapitalization exchange. Darrell, op. cit. supra note 
63, at 963. Unless the proportionate-interest test is to be abrogated and the Strassburger case 
overruled (note 69 supra), this will require a distinction to be drawn between sinking fund pre- 
ferred and ordinary preferred. But the effect of that means of attack would be negligible so long 
as ordinary preferred could be issued without taxation and then exchanged for sinking fund 
preferred without recognition of gain via Section 112(b)(2). Again, if all means of issuing pre- 
ferred to common shareholders tax-free were eliminated, Section 112(b)(2) suggests the tax- 
free transfer of nonvoting common to the voting common holders. If the nonvoting common 
could be marketed, the original stockholders could still realize corporate earnings as capital 
gains without loss of control. Other possibilities of the use of the section for avoidance can be 


imagined; the chief doubt in these matters arises from the paucity of authority construing the 
section. 


** The process is analyzed in Paul and Zimet, Step Transactions, in Paul, Selected Studies in 
Federal Taxation, Second Series 200 (1938). 


9° Possible costs include legal advice and litigation expenses, minor nontax disadvantages in 
effecting a transaction in a way involving tax advantages, otherwise unnecessary bookkeeping 
costs, and the expense of going through a form which would not be required by a more direct 
accomplishment of the same result. 
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realization is in the form of a cash (or property) dividend. The cost of the 
stock to the buyer becomes its basis.” Tax on the buyer’s receipts from his in- 
vestment will be limited by that basis to the tax on income resulting from cor- 
poration profits subsequent to his purchase of the shares, if the receipts are from 
resale, from complete or partial liquidation, or in the form of “boot” in a re- 
capitalization.*’ The process need never end, unless the buyer is forced to accept 
too many cash dividends in lieu of alternative forms of realization.%4 

Judicial lawmakers have long been engaged in plugging loopholes only to 
reveal others. Congressional lawmakers have patched the statutes with dozens 
of provisions only to create different kinds of inequity. Some unfairness is prob- 
ably unavoidable, but gross inconsistencies should not be necessary.%* The cor- 
porate earnings situation appears to fall largely into the latter class. Judicial 
interpretation within the ordinary bounds can have relatively little effect in 
remedying the incongruities between tax treatments of transactions. Statutory 
change must be broader than usual if it is to avoid further discrepancies. 

Conceivable extensions of the Bedford and Bazley cases may tend to draw the 
line between dividends and capital adjustments at the same place in several of 
the intermediate transactions—that is, between partial liquidations and re- 
capitalizations involving “boot,” and between stock dividends and recapitaliza- 
tions without “boot.” Or, politically improbable legislation could make all 
distributions of earnings in complete and partial liquidations taxable as divi- 
dends. This would leave only the transactions culminating in sales open for 
shareholder realization of corporate profits as capital gains.»” Even this proposal 
would not alter the original comparison between cash dividends and sales of 
stock, and the contrasting tax results in those two transactions would take on 
great significance in the absence of loopholes by way of the intermediate trans- 
actions.®* Proposals to eliminate the complicating factor of the corporate entity, 

* This analysis does not take into account such factors as the varying value of money and 


the effect of general economic conditions of prosperity or depression because these factors are 
essentially irrelevant to the inquiry at hand. 


* Int. Rev. Code § 113(a), 26 U.S.C.A. § 113(a) (1945). 
93 Int. Rev. Code § r12(c), 26 U.S.C.A. § 112(c) (1945). 


*4 This unfortunate circumstance will be most likely to occur in the case of widely held cor- 
porations, where the stock purchase price will be least likely to have been determined in antici- 
pation of its possible occurrence. 


9s “‘Fortuitous minor inequities cannot wholly be excluded; but there must be no opportuni- 
ties for deliberate systematic avoidance on a large scale, i.e., for altering substantially one’s tax 
liabilities without change in one’s real income circumstances.” Simons, Federal Tax Reform, 
14 Univ. Chi. L. Rev. 20, 21 (1946). 


* Authorities cited notes 45, 58 and 69 supra. 
8? Cash payments to shareholders in recapitalizations, the other transaction not covered by 


the suggested legislation, are now largely closed to stockholder realization of corporate earnings 
without dividend taxation. Comm’r v. Estate of Bedford, 325 U.S. 283 (1945); note 40 supra. 


9* Speculation on the effect of such legislation may bring to mind various evils resulting from 
the unnatural influences of a tax system which places such a premium on sales of stock alone, 
while it relatively burdens liquidations. 
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by taxing corporate owners as though they were partners, are fraught with 
tremendous administrative difficulties. Moreover, these proposals would retain 
the unfairness of arbitrary fiscal year allocation of income without ultimate and 
certain reconciliation of the individual stockholder’s tax “realizations” with his 

economic gain or loss on his investment. The only complete solution 
seems to be the removal of the sources of the inconsistencies, which are the dis- 
crimination between capital gains and ordinary income,* the “unrealized” gain 
loophole at death,’** and the stress on timing created by the fiscal year alloca- 
tions of the present system."** These changes would of course go far toward 
revamping the entire income tax, and they have been ably advocated as part of 
such general proposals.“ Reform of this scope is, however, improbable in the 
near future. 


PATENT POOLING AND THE ANTI-TRUST LAWS 


In that broad field where the policies behind the anti-trust laws and the 
patent laws clash for supremacy the Supreme Court has for many years moved 
to extend the scope of the Sherman Act! at the expense of claimed rights of the 
patentee. With the decisions in the Gypsum’ and Line Material* cases early in 
1948 this movement reached its farthermost limits to date. But if these decisions 
served to tell the patentee what he may not do with his patent, they by no 
means left clear the area in which a legal monopoly may be validly exploited. 
The first important district court decision to be rendered since those cases 


throws a good deal of light on the manner in which the federal courts may be 
expected to comply with the pronouncements of the high tribunal, and in addi- 
tion opens up some relatively unexplored corners of the anti-trust domain. 

United States ». Carboloy* provides an opportunity to study the manner in 
which two patentees, one American and one German, by combining their efforts, 
were able to achieve virtually complete domination of a new-born industry and 


9% Int. Rev. Code § 117, 26 U.S.C.A. § 117 (1945). 

ree Int. Rev. Code § 113(a)(5), 26 U.S.C.A. § 113(a)(s) (1945). 

101 Simons, op. cit. supra note 9s, at 21-23. 

1 Simons, Personal Income Taxation (1938); Simons, Federal Tax Reform, 14 Univ. Chi. L. 
Rev. 20 (1946). The Simons proposals tlined in Director, Simons on Taxation, 14 Univ. 
Chi. L. Rev. 15 (1946). Various proposals are discussed in connection with the corporation in- 

Division of Tax Research, Treasury Dept., The Postwar Corporation Tax Struc- 


* 26 Stat. 209 (1890), as amended, 15 U.S.C.A. § 1 (1941). 

* United States v. United States Gypsum Co., 333 U.S. 364 (1948). 

3 United States v. Line Material Co., 333 U.S. 287 (1948). 

4 United States v. General Electric, Carboloy, Krupp, et al., 80 F. Supp. 989 (N.Y., 1948). 
This case will hereafter be referred to as United States v. Carboloy, and is to be 
from United States v. General Electric, 82 F. Supp. 753 (N.J., 1949) (incandescent light bulb 
monopoly), and United States v. General Electric Co., 272 U.S. 476 (1926) (leading case on 
patent price fixing). 
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retain that control for a period of some twelve years. The industry in question is 
the manufacture and distribution of hard metal compositions, also known as the 
cemented carbide field. Hard metal compositions refer to tungsten carbide and 
to all other combinations of tungsten, tantalum or titanium with carbon, the 
carbide particles being bound together by iron, cobalt or nickel through a process 
known as sintering. Cemented carbides have a hardness second only to that of 
the diamond and find their most important use in tools for cutting and drawing 
metals and in various machining processes. The carbides are never used alone 
but always appear as part of a larger tool or die. These materials and processes 
were developed early in the 1920’s and there was an almost immediate recogni- 
tion of their vast potentialities and improvement over existing technology.’ The 
General Electric Company assumed the task of developing the hard metal com- 
positions in this country. Carboloy was the trade name of the cemented carbide 
product produced by GE, and the Carboloy Corporation is a wholly-owned 
subsidiary of GE, created in 1928 to exploit the cemented carbide field. 

It was the method of exploitation chosen by GE that attracted the attention 
of the Anti-Trust Division and culminated in 1940 with a criminal indictment 
under the Sherman Act. Because of the war the trial was postponed until 1947.° 
A jury was waived, and in October 1948 a New York federal court found the 
defendants guilty of eight illegal practices in restraint of trade and guilty on 
three counts laid under Section 2 of the Act, monopolizing, attempting to 
monopolize and conspiring to monopolize. Defendants were also convicted on a 
fifth count charging violation of the Wilson Tariff Act of 1894.’ 


The Carboloy case was decided against a background that is highly interesting 
and in some respects unique, and which must be examined briefly in order to 
understand fully the decision itself. 


I 


The original United States patents in the cemented carbide field, covering 
both products and processes, were granted to the Osram Company of Germany 
in the period 1922-25. Osram made a limited assignment to GE for use in the 
manufacture of electric lamps only, and the remaining rights were assigned to 
the Krupp Company of Germany. During the ensuing years GE research en- 
gineers worked intensively with the material and took out several patents, in- 


5 See Hoyt, Tungsten Carbide—A New Tool Material, 14 Trans. of Amer. Soc. for Steel 
Treating 695 (1928); Status of Tungsten Carbide as a Cutting Material, 123 Iron Age 1349 
(1929). 


* Dept. of Justice Release (April 25, 1942); N.Y. Times, p. 25, col. 4 (April 26, 1942). The 

postponement was granted in the national interest pursuant to a policy evolved in an exchange 
of letters between the President, the Attorney General, and the Secretaries of War and Navy. 
N.Y. Times, p. 1, col. 4 (March 29, 1942). See Fisher, Antitrust during National Emergencies: 
II, 40 Mich. L. Rev. 1161, 1191 (1942). The running of the statute of limitations was suspended 
by $6 Stat. 781 (1942). 


7 28 Stat. 570 (1894), 15 U.S.C.A. § 8 (1941). 





COMMENTS 359 


cluding product and process claims differing substantiallyfrom those then held 
by Krupp. At the same time Krupp was exporting tungsten carbide into the 
United States under the trade name Widia through two American firms, Union 
Wire Die Co. and Thomas Prosser & Sons. These firms manufactured the im- 
ported Widia into finished tools and sold them to the trade. Krupp received 
about $45 to $50 a pound for the imported material, and on July 7, 1928 Krupp 
and Union Wire Die negotiated a three year contract giving the latter an exclu- 
sive option on imported material for use in dies. Prosser handled the material 
used in the tool line. 

By 1928 GE was fully aware of the potentialities of hard metal compositions 
for machining and wire-drawing purposes. In November of that year a contract 
was signed by GE and Krupp by the terms of which Krupp assigned to GE all 
its present and future United States patent rights in the field. Krupp retained 
only the right to import into the United States under any of the GE-held pat- 
ents. GE was required to issue a “reasonable” number of nonexclusive licenses 
to make, use and sell, and was specifically required to so license the Ludlum and 
Firth-Stirling Companies, with whom Krupp had prior commitments. GE was 
further required to fix prices and terms of sale and to require all licensees not to 
undersell GE itself. Krupp agreed that all its imported material would be sold 
in conformity with GE’s prices. A royalty of $5.00 per pound was to be charged 
licensees and go into a royalty fund. GE was to contribute $5.00 to the fund for 
each pound sold and Krupp was to do likewise for each pound imported. Litiga- 
tion expenses were to be paid from the fund and the remainder of the fund di- 
vided between the parties—two-thirds going to Krupp and one-third to GE. The 
contract was to run for fifteen years with automatic renewals unless terminated 
by six months’ notice, and was pre-dated to April 17th in an unsuccessful attempt 
to make the Krupp-Union Wire Die contract subservient to its price fixing 
provisions.* 

The court found that the defendants’ primary purpose in entering the agree- 
ment was to establish a system of price control ranging over the entire cemented 
carbide industry.® 

* Brief accounts of the cemented carbide pooling arrangements may be found in: United 
States versus Economic Concentration and Monopoly, Staff Report to the Monopoly Subcom- 
mittee of the Select Committee on Small Business, House of Representatives, pursuant to 
H. Res. 64, 79th Cong., at 215 (947); Stocking & Watkins, Cartels or Competition? 131-34 
(1948). A more extended account, a ne eee T H. Lewin of the Anti-Trust 
Division, can be found in 4 Hearings before a Subcommittee of the Senate Committee on 
Military Affairs, pursuant to S. Res. 107, 78th Cong. rst Sess.,at 328 (1943). Facts given below 
are taken either from the opinion of the court or from 1 Hearings before Senate Committee on 
Patents on S. 2303 (Bone Committee), 77th Cong. ad Sess., at 38-520 (1942). 


* United States v. Carboloy, 80 F. Supp. 989, 1016 (N.Y., 1948). See also letter from 
Krupp’s American attorneys to Krupp describing a conversation with Morrison of GE: “Each 
company has to bargain with and it looks as though there is a real inducement for 
csolilics latins dans alias eaad can dominate the situation alone and there is a fair 
chance that by pooling the patents competition could be discouraged.” Ibid., at 995. Quoted at 
greater length in PM, p. 6, col. 1 (Feb. 3, 1947). 
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A memorandum leading up to the 1928 negotiations, uncovered in the Krupp 
files after the late war, indicates that Krupp had received oral assurances that 
it would be consulted by GE before a price was set." Moreover, Krupp expected 
that the fixed price would be at about the same level as the old price. But imme- 
diately after the signing of the contract GE set the price of tungsten carbide at 
$453 a pound—ten times higher than the old price and one and a half times the 
price of gold. Prices for completed tools were similarly high and were governed 
by a complicated price manual issued by Carboloy. The manual covered every- 
thing except certain “particular tools” which were not price fixed."* The newly 
created Carboloy Corporation then established an elaborate “agency” system 
for the distribution of carboloy tools. 

From 1928 to 1936 GE-Krupp relationships were something less than cordial. 
Krupp felt that GE’s price policy was designed to drive Krupp out of the 
American market, and in spite of GE’s continued requests, refused to bring any 
pressure to bear upon Union Wire Die Co. to compel that firm to abide by 
Carboloy’s prices.** Union did not feel itself bound by the GE-Krupp contract 
and consequently cut prices whenever it felt it to be advantageous, thereby 
nearly precipitating a price war and causing Carboloy considerable discomfort. 
During this period also the metallurgical industries became increasingly aware 
of the value of cemented carbides, and yet sales were relatively small, over half 
the production being used by GE itself in its various activities.** Carboloy found 
it advisable to grant three additional manufacturing licenses in this period but 


was also able to cancel the Ludlum license in exchange for the grant of patent 
rights in another field. Carboloy was also able to reach a sort of precarious work- 
ing arrangement with Union, an arrangement which the court found to be an 
illegal price fixing agreement between competitors." 

In 1936 GE and Krupp amended their agreement so as to divide world terri- 
tories between the parties, GE getting the United States and Canada. In return 


© United States v. Carboloy, 80 F. Supp. 989, 996 (N.Y., 1948). 


11 In the original indictment the government had alleged that Carboloy’s motive in setting 
the price was profiteering. a ee ee ee eet Coen noes tae 
attributed to a desire by Carboloy to drive Krupp out of the American market by severely 
restricting sales. Mr. Jeffries, Chairman of the Board of Carboloy, denied this and stated that 
the price was reasonable in view of the fact that Carboloy, unlike Krupp, was selling a tool 
service, not just the product. 1 Hearings before Senate Committee on Patents on S. 26, 17 
Cong. 2d Sess., at 478 (1942). When asked if the price of $453 a pound had not shrunk the 
business volume, Jeffries answered, **No.” Ibid., at 507. Nevertheless there appears little doubt 
that this price served to restrict narrowly the use of cemented carbides. See the letter from 
Merrill, a GE engineer, complaining of the high price charged by Carboloy. Ibid., at 94, 99, 
385. See also Economic Factors Affecting Use of Tungsten Carbide, 38 Machinery 665 (1932). 

8 United States v. Carboloy, note 10 supra, at 997. See also letter from Krupp to GE in 
March 1929. Ibid., at 997. 


*3 + Hearings before Senate Committee on Patents on S. 2303 (Bone Committee), 77th 
Cong. 2d Sess., at 93-96, 385, 424. 


4 United States v. Carboloy, note 10 supra, at 997, 1010. 
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for an increased royalty Krupp agreed not to export into GE territory but 
retained a veto right over any future licenses to be granted by Carboloy.'s 

Immediately after the signing of this agreement but before it went into effect 
Carboloy bought out Prosser, Krupp’s importer, for a sum $300,000 in excess of 
inventory. Payment was subject to a covenant by Thomas Prosser, the head of 
the firm, not to compete with Carboloy in the future. A year later Union sold out 
to Carboloy for $1,000,000. The court found that these purchases were made 
pursuant to an understanding between GE and Krupp and for the purpose of 
eliminating the competition and potential competition offered by the two 
firms.'* 

As soon as these transactions were completed Carboloy made substantial cuts 
in the prices of carboloy and carboloy tools—as much as 50% on some items. 
Output of tungsten carbide increased considerably in the following years, but 
production was still only one-eighth that of the German manufacturers and the 
use of cemented carbides in machining and cutting operations was far more wide- 
spread in Germany than it was here.'? Furthermore, Carboloy had also estab- 
lished the practice of granting substantial discounts in its price manual to large 
purchasers, a practice presumably induced by the threat of infringement on the 
part of Ford and General Motors. 

Finally, in January of 1940, the Firth-Stirling Steel Company, one of the 
licensees, wrote the Federal Trade Commission complaining of the “unreason- 
ably high prices” and the “unfairness of the discounts” which his license com- 


pelled him to charge; prices which were far out of line with production costs."* 
This complaint served to initiate a grand jury investigation with the return of 
an indictment on August 30, 1940. Four days after the indictment Carboloy 
announced a drastic cut in price, some tools selling for as little as one-third their 
previous price.'® 

During all this time GE, which had little confidence in the validity of its pat- 


*5 Such territorial division of markets constitutes an illegal restraint of trade. Ibid., at 1009. 
See United States v. National Lead Co., 63 F. Supp. 513 (N.Y., 1945), aff'd 332 U.S. 319 
(1947); United States v. General Electric Co., 82 F. Supp. 753, 847 (N.J., 1949); United States 
v. Timken Roller Bearing Co., 83 F. Supp. 284, 307 (Ohio, 1949); United States v. United 
States Alkali Export Ass’n, 86 F. Supp. 59, 66 (N.Y., 1949). 


** United States v. Carboloy, note 10 supra, at 1009. 


*” Hearings, op. cit. supra note 13, at 89, 381, 382. But Mr. Jeffries maintained that Ameri- 
can and German outputs were not properly comparable since the American product was five to 
ten times as efficient as the German. Ibid., at 479. This assertion is not sustained in any of the 
did outstrip those of the Germans in the years after 1936 
American Cemented Carbides, 157 Iron Age, No. 6, at 64 (Feb. 7, 1946). Germany’s greater 
production may be attributable to its armaments program. Mason, Controlling World Trade 
10§ (1946). 


*8 Hearings, op. cit. supra note 13, at 43, 218. 
*9 N.Y. Times, p. 34, col. 2 (Sept. 5, 1940). 
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ents, took great pains to avoid any adjudication.** But in July of 1940 an in- 
fringement suit was finally carried through to completion and a Michigan fed- 
eral district court held six of the basic patents in the pool to be invalid on 
grounds of prior art.** The decision was not appealed. The cemented carbide 
industry thus serves as a striking example of what has long been recognized as 
one of the major defects of the American patent system: the Patent Office grants 
too many patents and grants them without adequate investigation.” Much of 
the monopolistic price fixing present in American industry today is based upon 
patent structures which may well be invalidated when and if they are adjudi- 
cated. Because of the great expense involved in infringement actions many such 
patents are never litigated, and even if an adjudication is finally reached it may 
be only after a delay sufficient to permit the “patentee” to have become estab- 
lished in a dominant position in the industry.” 

In the Carboloy case Chief Judge Knox treated the patents as if they had in 
fact been valid: “To the defendants’ contention that it is harsh to punish them 
by a criminal conviction for their reliance on the grant given them by the Patent 
Office, the answer must be that the Patent Office grant did not permit them to 
conspire together to abuse their patent rights in the manner revealed by this 
trial.’”*4 

The return of the indictment with its disclosure of the GE-Krupp contract 


2° See e.g., letter from Jeffries of Carboloy to Stearns of GE, dated Aug. 8, 1934, in connec- 
tion with proposed infringement proceedings against Eisler: ‘“The New Jersey district is con- 
sidered quite unfavorable from the standpoint of patent litigation and we would run the risk of 
throwing the whole patent situation wide open.” Hearings, op. cit. supra note 13, at 331. 


** General Electric Co. v. Willey’s Carbide Tool Co., 33 F. Supp. 969 (Mich., 1940). 


* In the nine year period from July 1940 to July 1949 the United States Circuit Courts of 
Appeal, Courts of Appeal and the Court of Customs and Patent Appeals adjudicated the 
validity of 552 patents. In 190 of those contests the validity of the entire patent was before 
the court, and in these instances the patent was held to be invalid 167 times (88%), and valid 
23 times (12%). In 362 instances the court was concerned only with the validity of one or more 
particular claims of the patent in question. The disposition of these cases was as follows: 
(t) Challenged claim or claims held invalid; 260 (72%). (2) Challenged claim or claims held 
valid; 90 (25%). (3) Some claims held valid and some invalid; 12 (3%). Source: West Digest, 
Fed. Rep. 2d Series, vol. 113 through 175. Only those cases where validity or invalidity was 
actually determined are here considered. The accuracy of these statistics is dependent entirely 
upon the accuracy of the learned digester, but these results correspond closely to those for 
years prior to 1941 as compiled in Evans, Disposition of Patent Cases by the Courts, 24 J. Pat. 
Off. Soc. 19 (1942). 

Of course these figures do not purport to indicate that three-fourths of all outstanding 
patents are invalid since it is probably true that only the weaker patents are ordinarily chal- 
lenged in the courts. Nevertheless this same factor of selectivity operates with any administra- 
tive body—the doubtful or borderline decisions are the ones which are appealed. And on any 
basis of comparison the appeal record of the Patent Office fares very badly beside that of any 
other federal administrative agency. See Frank, The United States Supreme Court: 1948-49, 
17 Univ. Chi. L. Rev. 1, 19 (1949). 


23 Stedman, Invention and Public Policy, 12 Law & Contemp. Prob. 649, 658 (1947); 
Steffen, Invalid Patents and Price Control, 56 Yale L. J. 1 (1946). 


* United States v. Carboloy, note 10 supra, at 1014. 
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came at a time when Nazi Germany was near the height of its power and when 
the American defense program was getting into full swing. The Carboloy ar- 
rangements attracted considerable popular attention and led to the charge that 
the American defense effort had been seriously hampered.*s In 1942 the Com- 
mittee on Patents of the United States Senate, under the chairmanship of Sena- 
tor Bone, conducted hearings on a bill to provide for the use of patents in the 
interests of national defense. The Committee heard extensive testimony on the 
Carboloy patent structure.* Zay Jeffries, Chairman of the Board of Carboloy, 
was given an opportunity to defend the agreements and the Anti-Trust Division 
introduced a large number of documents subpoenaed from Carboloy’s files, 
documents which later constituted the bulk of government exhibits at the trial. 

It is worthy of note that the government chose to institute a criminal pro- 
ceeding rather than the more usual civil action.*” With the collapse of the patent 
structure in 1940 all illegal practices presumably came to an end and the indus- 
try was opened to competition.** A decree could serve no purpose and the 
prosecution was carried through only as punishment”® and as a deterrent to 
those who might otherwise be inclined to engage in similar activities. It is be- 
lieved that the Carboloy case will also prove of considerable value as a prece- 
dent. 

I 

Relying on United States v. Line Material Co.,3° the court found that the 
agreement between GE and Krupp, whereby GE was empowered to fix prices 
under the pooled patents, constituted an illegal restraint of trade." In the Line 


Material case two patentees who owned complementary infringing patents 
which were commercially successful only when used in combination cross- 


5 See e.g., Reimann, Patents for Hitler c. xv (1942). But see Mason, Controlling World 
Trade ros (1946): “(T}he effects of the objectionable practices on American industrial output 
were probably moderate, and, on American war preparations, negligible.” 


* Hearings, op. cit. supra note 13. 


27 A recent statement by the Anti-Trust Division as to the purpose of criminal prosecutions 
under the Sherman Act can be found in United States versus Economic Concentration and 
Monopoly, Staff Report to the Monopoly Subcommittee of the Select Committee on Small 
Business, House of Representatives, pursuant to H. Res. 64, 79th Cong., at 240 (1947). See 
also Oppenheim, Cases on Federal Anti-Trust Laws 827 (1948). 

28 See letter, dated Aug. 31, 1940, from Firth-Stirling to Carboloy announcing intention to 
lower prices immediately in view of the invalidity of the latter’s patents. Hearings, op. cit. 
supra note 13, at 371. It appears that at least some competition does exist today in the ce- 
mented carbide industry. See Bertotti, How to Polish Industrial Salesmanship to a Shine, 60 
Sales Management, No. 1, at 69 (Jan. 1, 1948). 

*° Total fines assessed were $56,000. Wall St. J., p. 8, col. 4 (Nov. 13, 1948). Maximum pos- 
sible fines were $175,000. The government’s request for imposition of six month prison sen- 
tences on each of the individual defendants was turned down by the court in spite of the argu- 
ment that fines are considered merely as a license fee and charged off as a cost of doing illegal 
business. N.Y. Times, p. 30, col. 5 (Nov. 13, 1948). 


3° 333 U.S. 287 (1948). 
3* United States v. Carboloy, note 10 supra, at 1004. 
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licensed each other under a royalty-free arrangement whereby one of the pat- 
entees was authorized to fix the price at which sub-licensees might sell products 
manufactured under the combined patents. The royalties obtained from the 
sub-licensees were to be divided between the two patentees and each of the 
patentees continued itself to manufacture and sell in accordance with the fixed 
price. This arrangement was held illegal on the ground that when two or more 
patentees combine their patents and fix prices on devices produced under any 
of the patents, competition is impeded to a greater degree than where a single 
patentee fixes prices for his licensees. Any agreement whereby “‘patentees in the 
same patent field arrange for the practice of any patent involved in such a way 
that royalties or other earnings or benefits from the patent or patents are shared 
among the patentees . . . subjects that contract to the prohibitions of the Sher- 
man Act whenever the selling price, for things produced under a patent involved, 
is fixed by the contract or a license authorized by the contract.” The Line Ma- 
terial case thus served to restrict narrowly the holding in the leading case of 
United States v. General Electric,** wherein it was held that a patentee may fix the 
price at which his manufacturing licensee may sell the patented product, pro- 
vided the conditions of sale are “normally and reasonably adapted to secure 
pecuniary reward for the patentee’s monopoly.”34 

The 1928 GE-Krupp contract differs in one substantial respect from the con- 
tract condemned in Line Material, for Krupp assigned its patents to GE instead 
of merely licensing them. At first blush it might appear that this fact would 
bring the contract within the protection of the doctrine of the 1926 General 
Electric case since Carboloy, as the sole owner of all the pooled patents, would 
have the right to fix the prices of its licensees even without the contract provi- 
sion to that effect. The contract serves merely to convert a power into a duty, 
and in either case the public has no cause to complain of price fixing. Such an 
interpretation not only begs the question but ignores the rationale of the 
Line Material case as well. 

Both GE and Krupp had an interest in the price fixing provisions. Krupp’s 
interest is evidenced by the royalty-sharing provisions and perhaps also by the 
right to export which it retained. It is true that Krupp was ultimately disap- 
pointed in the operation of the price fixing provisions, but the court was pri- 
marily concerned with the expectations of the parties as embodied in the con- 
tract itself. GE’s interest is apparent from the fact that Carboloy was at the 
same time a manufacturer and licensor of the patented product and believed 
that control over the licensee’s sale price was necessary to protect its own manu- 
facturing operations and output plans.** The wording of the contract leaves no 

»* United States v. Line Material Co., 333 U.S. 287, 315 (1948). 

33 272 U.S. 476 (1926). +4 Thid., at 490. 

» Jeffries repeatedly stated before the Senate Committee on Patents that the price fixing 


were forced upon Carboloy, even going so far as to state that they were the chief dis- 
advantage of the iebiainans “We were the ones that were restricted and persecuted.” 
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doubt that both parties entered the agreement with the understanding that 
prices would be set by GE. Without the price fixing provisions there would have 
been no contract, or so the court must assume. Consequently the mere act of 
making the contract of assignment is tantamount to an authorization to fix 
prices within the meaning of Line Material. Moreover, at least in those instances 
where the agreement to fix prices is a part of the plan to combine, the rationale 
of Line Material would seem to prohibit any price fixing attempt wherever the 
patentee has combined his own patents with those obtained from another 
source even though there is no provision for the sharing of royalties. This is so 
because the consideration given for the patents so obtained would, in effect, give 
the assignor or licensor a share in the “benefits” of price fixing. Any other con- 
clusion would not only provide an inducement for holders of weak patents to 
combine in order to forestall adjudication, but would also provide an easy 
method for evading the consequences of the Line Material holding, since licensors 
or assignors would simply capitalize their estimated share of the royalties to be 
received and take this amount as a lump sum consideration at the time the 
agreement is made. 

Thus all five of Carboloy’s licensees promised to cross-license Carboloy under 
all present or future improvement patents.* These cross-licensed patents would 
of course be subject to Carboloy’s prices since not even their owners would 
be able to use them apart from the basic patents. The court held these promises 
condemned by the Line Material case in spite of the absence of any royalty-shar- 
ing provisions. The mutual benefit requirement is evidently satisfied by the con- 
sideration received by the licensees for their promises to cross-license, namely, 
the original license from Carboloy. 

The Carboloy case, on its facts, represents an extension of the Line Material 
principle. An agreement to fix prices will now be implied wherever a patent pool- 
ing or cross-licensing arrangement is entered into with an understanding by the 
parties that one of them is to fix prices of sub-licensees under the combined 
patents, and these price fixing provisions will be condemned even where there is 
no provision for the sharing of royalties received. In all these respects Carboloy 
also represents a further narrowing of the doctrine of the General Electric case. 
The notion that a patentee has the right to fix the price at which a licensee may 
sell the patented product had its origin in the courts. While Congress has several 
times declined to overrule it,?? that fact can hardly be considered a conclusive 


Hearings, op. cit. supra note 13, at 486, 509, 515. This complaint is difficult to understand in 
view of the fact that the actual price set was deliberately chosen by Carboloy, which had com- 
plete discretion in the matter, presumably because it was “reasonable.” See note 11 supra. 


Fe a rena eee nay oo eeesenreann but the court 
held these to be indistinguishable from cross-licenses of existing rights insofar as the applica- 
tion of the Line Material doctrine was concerned. United States v. Carboloy, note ro supra, 
at 1004. 


37 See United States v. Line Material Co., 333 U.S. 287 (1948), dissenting opinion at 362 
B. 30. 
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reason for retaining it inasmuch as this entire field of law is one traditionally 
subject to a large degree of judicial legislation.** One way of deciding whether or 
not the General Electric doctrine should be finally abandoned altogether is to 
determine how well it has performed the function which is its only excuse for 
existence—the securing to the patentee of a reasonable pecuniary reward for his 
invention. 

It should be noted at the outset that most patentees today are well aware 
that the General Electric case hangs on to life by only a slim thread. Presumably 
they attempt to plan their production and output policies accordingly.*® Quite 
apart from the general incompatibility of price fixing and a freely competitive 
economy, the Supreme Court has come to look askance upon patent price fix- 
ing? because it has so often been used as a means of gaining domination over an 
entire industry which is then regimented to the patentee’s taste." The General 
Electric doctrine is usually defended on the ground that it encourages the pat- 
entee to adopt a liberal licensing policy with attendant increased production 
since the patentee need not fear the price competition of his own licensees. In 
this view, the view adopted in the General Electric case, the patentee receives his 
reward through his own sales—sales made in a protected market. But it is easily 
demonstrable that a patentee need not employ the price fixing method in order 
to secure his reward. The maximum pecuniary reward from the patent may just 
as well be obtained in the form of royalties received from unlimited licenses not 
subject to price restrictions.” 

Licensees, on the other hand, usually stand to gain from participation in a 


price fixing scheme because they are freed from the inconveniences of competi- 
tion. But a licensee has no claim upon any of the monopoly profits accruing from 
the patent. He has invented nothing and society owes him nothing. The con- 


3 The wording of the Sherman Act itself makes it almost inevitable that the courts will 
supply the largest part of its meaning. With this in mind it becomes less shocking to see the 
courts insist also on the legislative prerogative of changing the ‘‘content” of the statute as time 
and circumstances change. For an interesting and sometimes illuminating discussion of this 
subject see Wood, The Supreme Court and a Changing Antitrust Concept, 97 U. of Pa. L. Rev. 
309 (1949). 


39 See e.g., Minnesota Mining in Motion, 39 Fortune, No. 3, at 93, 164 (March 1949). 


4° Justices Black and Douglas wish to overrule the General Electric case entirely. Chief 
Justice Vinson and Justices Frankfurter and Burton enthusiastically support the doctrine. 
Justice Reed is unwilling to overrule it. United States v. Line Material Co., 333 U.S. 287 
(1948). Justices Jackson, Clark and Minton have not yet had occasion to state their official 
views on the matter. 


# See United States v. Masonite Corp., 316 U.S. 265 (1942); United States v. United States 
Gypsum Co., 333 U.S. 364 (1948); United States v. Paramount Pictures, Inc., 334 U.S. 131 
(1948). 


# A discussion of this point by Aaron Director, Professor of Economics in the Law School 
of the University of Chicago, will appear in an early issue of the University of Chicago 
Law Review. See also Justice Douglas’ concurring opinion in United States v. I ine Mate- 
rial Co., note 32 supra, at 321. 
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sideration he gives for his license is merely a cost of his doing business and gives 
him no privilege to share in the patentee’s reward.“ 


Il 
The licensing policy followed by Carboloy gave rise to another illegal re- 
straint of trade. This policy was summarized by the court as follows: “In gen- 
eral, it may be said that Carboloy issued a license only when it felt it to be ex- 
pedient, and then did so under such restrictive provisions as could be negoti- 
ated.”’44 The Ludlum and Firth-Stirling licenses were required by the terms of 
the 1928 agreement and apart from the price fixing provisions were rela- 
tively unrestricted. The three later licenses, to American Cutting Alloy, Fan- 
steel and Eisler, contained severe restrictions as to the types of material which 
could be produced, and the Eisler license provided for a yearly quota as well. 
The license to American was granted so that Carboloy could obtain rights to 
a superior titanium carbide material under which American held patents. Car- 
boloy claimed that these patents infringed its own, but of course was not anxious 
to test this in court. The licenses to Fansteel and Eisler were granted under 
similar conditions. In each case the licensee had been an infringer and Carboloy 
had begun suit. But by a series of deft maneuvers Carboloy invariably managed 
to avoid adjudication. Since the infringers were equally anxious to avoid the 
expenses of litigation a manufacturing license was the logical compromise. The 
colorful language of the government that Carboloy “bludgeoned certain com- 
petitors into the ring by litigation or its threat” appears to be somewhat of an 
exaggeration. Perhaps the biggest whip was in the hands of the licensees. 

All five licenses granted by Carboloy contained provisions whereby the 
licensees promised to cross-license Carboloy under any future acquired patent 
rights. The price fixing aspects of these promises had already been condemned 
under the rule of United States v. Line Material Co. Judge Knox then held 
that the promises themselves constituted a violation of the Sherman Act. In 
Transparent-Wrap Machine Corp. v. Stokes & Smith Co.“ the Supreme Court 
held that the practice of licensing a patent on condition that the licensee assign 
all improvement patents to the licensor is not illegal per se. But that Court went 
on to state that where the licensor dominates the industry “the owner of a basic 













































43 Theoretically a licensee would make no monopoly profits even under a price fixing scheme 
since the patentee should be able to extract these in the form of royalties. But the eagerness 
with which licensees usually embrace price fixing plans indicates a wide gap between theory and 
practice. Apart from the difficulties of computing such a royalty accurately, the patentee is 
ordjnarily willing to forego some of his potential profits in exchange for the assurance of no 
infringements or other disturbances. 

“4 United States v. Carboloy, note 10 supra, at 1000. 


4S Ibid., at 1001. See note 20 supra. 


“ United States v. Carboloy, 80 F. Supp. 989 (N.Y., 1948), government’s Memorandum 
of Law at 16. 


4? 329 U.S. 637 (1947). ; 
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patent might thus perpetuate his control over an industry long after the basic 
patent expired. Competitors might be eliminated and an industrial monopoly 
perfected and maintained. Through the use of patent pools or multiple licensing 
agreements the fruits of invention of an entire industry might be systematically 
funneled into the hands of the original patentee.” * 

After finding that Carboloy exercised a dominant position in the cemented 
carbide field* Judge Knox held that these promises to cross-license future patent 
rights were condemned under the dictum of the Transparent-Wrap case.* 
In adopting this position the Carboloy court stated that a majority of the cross- 
licenses were in effect exclusive and apparently thought that all five licenses 
must stand or fall together." Given these assumptions there can be little doubt 
of the applicability of the Transparent-Wrap dictum. The original patentee has 
used his grant to secure to himself an exclusive right to the practice of a different 
patent, and if he has made such contracts with a number of licensees the “fruits 
of invention” will be funneled into his hands just as effectively as if the im- 
provement patents had been assigned to him outright. 

Although Judge Knox, either through error or a desire to simplify the prob- 
lem,* declined to distinguish bet ween exclusive and nonexclusive licensing-back 
of improvements, it appears advisable here to give brief consideration to the 
applicability of the Transparent-Wrap dictum to the case where a basic patentee 
who dominates an industry licenses his patent subject to a requirement of non- 
exclusive licensing-back under any improvement patents. Under these circum- 
stances the basic patentee gains no right to exclude others from the practice of 
any invention after the expiration of his own grant, and it is by no means ob- 
vious that he is in a position to “perpetuate his control over an industry.” He 
has, however, acquired a decided competitive advantage over the other firms in 
the industry with respect to the use of improvement patents. At the very least 
the basic patentee will be assured in advance of access to all inventions in the 
field, an assurance which may serve to open the way for the traditional judicial 
condemnation of “regimentation.” Of greater importance, the basic patentee 
will almost always have a decided cost advantage over other firms licensed un- 
der the improvement. This follows from the fact that the royalty paid by the 
basic patentee for the use of the improvement has taken the form of a com- 


# Thid., at 646. 
49 See note 76 infra. 
* United States v. Carboloy, note 10 supra, at 1006. 


* Four of the five licenses provided for nonexclusive cross-licensing of improvements. But 
in the course of its discussion of Carboloy’s licensing policy the court found that one of these 
four was “‘in effect” an exclusive cross-license. No such finding was made with respect to the 
three remaining licenses. At a later point in the opinion the court states, “In the majority of 
cases, these licenses, in effect, were exclusive.” United States v. Carboloy, note 10 supra, at 
1005. 


5* See note 51 supra. 
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pleted payment, analogous to a flat lump sum, made at the time of licensing the 
basic patent.s* Later, when the improvements are made, this sum represents a 
sunk cost to the basic patentee and he need not take it into account in determin- 
ing his output under the improvement patent. All other firms making use of the 
improvement will be paying royalties on a shorter “per period” basis or on a 
“per unit” basis, and in either case those payments are variable costs which 
must be taken into account by those firms in making their decisions whether 
to produce at all, and if so, at what output. 

It may well be that these royalty requirements will be such as to discourage 
all firms other than the basic patentee and the improvement patentee from 
making use of the improvement. In such a case the license-back has been in 
effect exclusive and the Transparent-Wrap dictum should apply. In the event 
that other firms do decide to take out licenses under the improvement patent the 
cost advantage enjoyed by the basic patentee may or may not be used to secure 
and perpetuate a monopoly position. Since the Transparent-Wrap dictum re- 
quires an actual, and not merely a theoretical, monopolizing effect, it follows 
that the legality or illegality of a nonexclusive license-back requirement cannot 
be determined until after the improvement patent has been taken out and pro- 
duction under it has begun.* This is in contrast to the exclusive license-back 
arrangement which should be condemned as soon as it is made, provided only 
that the licensor holds a dominant position in the industry.*” 

53 If the license-back requirement had been omitted from the original licensing agreement 
then the basic patentee would have been able to command a higher price for the license of his 


patent. This difference actually represents the consideration for the cross-license of the im- 
provement. 


84 Tt is conceivable that the original license, instead of providing for at free”’ use of 
improvements, may require the basic patentee to pay a fixed royalty to the improvement 
patentee on a “‘per unit” or “per period” basis. In such a case the basic patentee would have an 
option that may result in a decided cost advantage over other licensees of the improvement. 


55 Of course it may turn out that the basic patentee has paid too much for the improvement, 
since such payment was based only on an estimate as to the probable value of future improve- 
ments. But even if such is the case the basic patentee will still retain his cost advantage with 


respect to the use of the improvement, although his assets as a whole may be depleted below 
those of his competitors. 


%* This is so unless the courts should eventually adopt a prophylactic rule forbidding all 
license-back arrangements, exclusive or nonexclusive, where a dominant firm is involved. 


57 A somewhat different problem arises when the basic patentee does not exercise a dominant 
position in the industry. This was the actual situation in the Transparent-Wrap case, and the 
promise to assign future patent rights was there upheld primarily on the basis of the statute 
ee eee patents without any limitations as to what may be valid 

such assignment. 29 Stat. _ (1897), as amended, 35 U\S.C.A. ber (1940). 
See United States v. Paramount Pictures, Inc., 334 U.S. 131, 159 (1948). Where the promise 
is merely to cross-license, this statute would not operate as a buffer to prevent application of 
the rule prohibiting tie-in sales upon which the licensee had placed his primary reliance in 
Transparent-Wrap. But it is difficult to see any undesirable consequences from a promise to 
cross-license nonexclusively under such conditions and, moreover, the Anti-Trust Division has 
conceded that such a practice would be unobjectionable. Transparent-Wrap Machine Corp. v. 
Stokes & Smith, 329 U.S. 637 (1947), brief for the United States as Amicus Curiae, at 14. 
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IV 

The pricing policies followed by the Carboloy Corporation gave rise to still 
another illegal practice. Carboloy owned both process and product patents for 
the manufacture of cemented carbides but held no patents on the completed 
tools in which the carbides were always used. Although the carbide component 
constituted only between one-third and one-half of the cost of a completed tool, 
Carboloy required all licensees and agents to abide strictly by the price manual 
in the sale of completed tools. The price set was computed from estimated aver- 
age costs and was uniform for all sellers, thereby entirely eliminating price 
competition. 

The court found that Carboloy’s attempt to fix the price of the unpatented 
completed tool went beyond the securing of a reasonable pecuniary reward from 
the patent’? and this holding is based upon the long series of “tie-in” cases. 
Certainly it is not surprising that the courts should refuse to permit price fixing 
beyond the patent area. Only where the unpatented article is substantially the 
same as the patented component can an argument be made for the right to price 
fix. Such an argument would be based on an often unnoticed point in the General 
Eleciric decision itself, for in that famous case GE had patents only on the fila- 
ment and the use of gas but was nevertheless permitted to fix the price of the 
entire light bulb. The Supreme Court contented itself with the statement, in fact 
incorrect, that “[tJhese three patents cover completely the making of the modern 
electric lights. . . .” 

V 

The Carboloy decision raises once more the problem of the del credere agency. 
It will be recalled that Carboloy and its licensees distributed their products 
through a widespread agency system. The agents received both finished tools 


5* As to the lack of competition in the industry, see Hearings, op. cit. supra note 13, at 488. 
In an interview in May 1942 Mr. Robbins, President of Carboloy, stated that “[I]n 1938, there 
were some 97 manufacturers of Carboloy tools in the United States and at no time were all 
carbide manufacturers under license or price control.” 30 Nation’s Business, No. 5, at 72 
(May 1942). But this ninety-seven obviously includes some of the agents who made only the 
completed tools from materials furnished by the licensees or by Carboloy itself. Moreover, 
except for infringers and Union Wire Die Co., all manufacturers were under strict price con- 
trol, and Union’s exemption was not due to any lack of effort on Carboloy’s part to bring that 
firm under control. Hearings, op. cit. supra note 13, at 135-40, 440-48. 


5* United States v. Carboloy, note 10 supra, at 1005. 


° International Salt Co. v. United States, 332 U.S. 392 (1947); B. B. Chemical Co. v. 
Ellis, 314 U.S. 495 (1942); Leitch Mfg. Co. v. Barber Co., 302 U.S. 458 (1938); Carbice Corp. 
of America v. American Patent Development Corp., 283 U.S. 27 (1931). 


*: Compare those cases which prohibit the owner of a process patent from fixing the price of 
the completed product: Sylvania Industrial Corp. v. Visking Corp., 132 F. 2d 947, 955 (C.C.A. 
4th, 1943); Cummer-Graham Co. v. Straight Side Basket Corp., 142 F. 2d 646 (C.C.A. sth, 
1944), cert. den. 323 U.S. 726 (1944); Barber-Colman Co. v. National Tool Co., 136 F. 2d 339 
(C.C.A. 6th, 1943); American Equipment Co. v. Tuthill Bldg. Material Co., 69 F. 2d 406 
(C.C.A. 7th, 1934). Contra: Straight Side Basket Corp. v. Webster Basket Co., 82 F. 2d 245 
(C.C.A. ad, 1936). 


® United States v. General Electric Co., 272 U.S. 476, 481 (1926). 
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and unfinished materials from the manufacturers. The finished tools were sold 
directly to the trade, but most of the unfinished material was manufactured into 
finished tools by the agents themselves. Except for “particular tools” the agents 
were required to observe strictly Carboloy’s prices and conditions of sale. 

The agency system has long been a favorite device of manufacturers who wish 
to control the price of their product until it reaches the hands of the consumer* 
while at the same time avoiding the consequences of those decisions which hold 
that resale price fixing is illegal even where a patent is involved."* The absurdity 
of permitting legality to depend upon the skill with which counsel can manipu- 
late the terms “agency” and “sale” has long been recognized,® but it was not 
until the decision in United States v. Masonite* that the Supreme Court dealt 
this practice a serious blow. That case held that where the marketing systems 
utilized by means of the agency agreements are those of the patentee’s com- 
petitors, and where the purpose is to fix the market price of the competitors and 
regiment the market, then the scheme violates the Sherman Act since it at- 
tempts to enlarge the patent privilege and secure more than the pecuniary 
reward to which the patentee is entitled. 

In applying the Masonite rule to the facts of the Carboloy case Judge Knox 
followed a two-part procedure. First, the Carboloy agency agreements and prac- 
tice were compared with that prototype of all valid agency arrangements, that 
employed by GE in the distribution of electric light bulbs.” The Carboloy agency 
system was found to be a “pure sham” designed to invoke the rule of the light 
bulb case. The agents were therefore purchasers and the attempt to fix their sale 
price constituted illegal price fixing.” 

But a determination of the bona fides of the agencies is admittedly unneces- 
sary in applying the rule of United States v. Masonite, for in that case the 
Supreme Court conceded the validity of the hardboard agencies and yet gave 
that fact no importance in the decision. Some of the Masonite Company’s agents 
had formerly been competitors of Masonite in the manufacture of hardboard 


United States v. General Electric Co., 272 U.S. 476 (1926); United States v. General 
Electric Co., 82 F. Supp. 753, 817 (N.J., 1949); D>. Miles Medical Co. v. Park & Sons Co., 
220 U.S. 373 (1911); F.T.C. v. Curtis Publishing Co., 260 U.S. 568 (1923); Appalachian Coals, 
Inc. v. United States, 288 U.S. 344 (1933); United States v. Masonite Corp., 316 U.S. 265 
(1942); Mulholland, Agency as a Concept and Marketing Device under the Anti-Trust Laws, 
13 Geo. Wash. L. Rev. 93 (1944). 

*4 Bauer & Cie v. O’Donnell, 229 U.S. 1 (1913); Boston Store of Chicago v. American Graph- 
ophone Co., 246 U.S. 8 (1918). 

*s Klaus, Sale, Agency and Price Maintenance, 28 Col. L. Rev. 312, 441 (1928). 

316 U.S. 265 (1942). 

61 United States v. General Electric Co., 272 U.S. 476 (1926). This agency arrangement, 
with some changes, was recently upheld again on grounds of res judicata. United States v. 
General Electric Co., 82 F. Supp. 753, 827 (N.J., 1949). A typical light bulb agency form is set 
out in United States v. General Electric Co., 272 U.S. 476 (1926), Transcript of Record at 229. 
This may be compared with the representative Carboloy agreement found in Hearings, op. cit. 
supra note 13, at 354. 

*§ United States v. Carboloy, note 10 supra, at 1007. 
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products, operating under patents which may or may not have infringed those of 
Masonite. The bulk of Carboloy’s agents, on the other hand, had never engaged 
in the manufacture of cemented carbides, and defendants contended that this 
was sufficient to distinguish the two cases. But Judge Knox emphasized the fact 
that Carboloy’s agents were long established toolmakers. They purchased ce- 
mented carbide material from Carboloy and its licensees and competed with one 
another and with Carboloy in the manufacture of completed tools. The agency 
scheme, with its attendant price restrictions, had the effect of completely elimi- 
nating price competition from these sales of completed tools. It is this elimina- 
tion of potential competition through the utilization of competitors’ marketing 
systems that is condemned by Masonite.” 

If the Carboloy Corporation wished to engage in the manufacture of com- 
pleted tools it could have done so by making all such tools itself. But if Carboloy 
wished to make use of the resources of the many existing toolmakers it could do 
so only by selling the carbide materials to these toolmakers and taking its profit 
in the price paid for them. Once having chosen to make use of the existent tool- 
makers, Carboloy was not permitted to set up an agency scheme in order to 
eliminate competition among them, for the Masonite case forbids this. 

Having held that Carboloy had no right to fix the prices of completed tools, 
and having held that the agreement among the potential competitors was con- 
demned by Masonite, the Carboloy court proceeded to take a step beyond and 
held that the agreement among Carboloy and the licensees, by virtue of which 
no toolmaker could obtain material without signing an agency agreement, con- 
stituted an illegal boycott.” This holding is illustrative of the proposition that 
an agreement among manufacturers not to sell unless the purchaser agrees to 
abide by an illegal condition is an unlawful boycott." In the past courts have 
often failed to discuss the boycott issue under these circumstances, presumably 
because it is merely subsidiary to other restraints of trade.” Nevertheless it has 
the support of logic and a certain amount of case law.” 

* “‘The power of Masonite to fix the price of the product which it manufactures, and which 
the entire group sells and with respect to which all have been and are now actual or potential 
competitors is a powerful inducement to abandon competition. . . . The presence of competing 
patents serees merely lo accentuate that tendency and to underline the potency of the forces at 
work.” United States v. Masonite Corp., 316 U.S. 265, 281 (1942). (Italics added.). 

Under Judge Knox’s view of the Carboloy distribution plan the various toolmakers repre- 
cmned akebties cemattainund Qnrentcendnal Guclen Gis Oh exabdaaiies af Gad em 
petitors into one organization. Compare Justice Douglas’ opinion in Standard Oil of California 
v. United States, 337 U.S. 293, 315 (1949). 

7 United States v. Carboloy, note 10 supra, at 1009. 

™ See Kirkpatrick, Commercial Boycotts as Per Se Violations of the Sherman Act, 10 Geo. 
Wash. L. Rev. 302, 387, 403 (1942). 

® Thusin Ethyl Gasoline Corp. v. United States, 309 U.S. 436 (1940), the agreement among 
the licensees not to sell fuel to jobbers who were not approved by Ethy! might well have been 


denominated an illegal boycott since the condition upon which such approval was granted— 
price maintenance—was held to be unlawful. 


% Live Poultry Dealers’ Protective Ass’n v. United States, 4 F. 2d 840 (C.C.A. ad, 1924); 
Jayne v. Loder, 149 Fed. 21 (C.C.A. 3d, 1906). 
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VI 

The final illegal practice found by the court presents a unique problem in the 
relationship of patent and anti-trust law. As a condition of the 1936 contract 
amendment Krupp had required that GE make satisfactory arrangements with 
Krupp’s importers, Union Wire Die and Prosser, for the purchase of those two 
firms. Pursuant to this provision, and for the purpose of eliminating the poten- 
tial competition which they offered, Carboloy bought out both of these firms for 
substantial sums.’ The completion of these transactions marked the retirement 
of Krupp from the scene and left the entire American carbide market to Carbo- 
loy and its licensees. 

ing the tests of horizontal integration laid down in United States ». 
Columbia Steel’* the court found that these acquisitions resulted in an unreason- 
able restraint of trade.’ But the fact that Carboloy’s dominant position was 
based on patent grants introduces a complicating factor. While a patent grant is 
by no means a license to “take over” an industry, it is nevertheless obvious that 
if a firm has a sufficient number of valid patents it will, by virtue of its power to 
exclude others, exercise a dominant position. Under the 1928 GE-Krupp agree- 
ment Carboloy obtained the sole right to make, use and vend under all cemented 
carbide patents. In effect Carboloy then gave Krupp a license to import into the 
United States.’? Prosser and Union existed solely by virtue of Krupp’s imports. 
There could have been no objection if Carboloy, with Krupp’s consent, were to 
have terminated Krupp’s license by purchase back or otherwise, even though 
such action would have the incidental effect of wiping out Prosser and Union. 
Krupp evidently felt morally obligated to look out for the interests of those two 
firms, but that fact can hardly have legal significance. As patentee, Carboloy 
had the privilege of licensing or not licensing as it saw fit. Nevertheless a differ- 
ent result follows when Carboloy directly purchases the two importing firms, 
and it is not difficult to find the reason. 

If Krupp had merely agreed to cease importing into the United States, there- 
by incidentally cutting off Union’s and Piosser’s source of supply, the owners of 
those two firms would have been faced with four alternatives: (1) They might 
have left the cemented carbide field altogether. (2) They might have accepted 

th arma sdpenag 1 resnnprer yoo gs! aS “ae “onesie fica anne 
at Carboloy’s own insistence and ee nee en eae ame 
willing to eliminate them without any compensation. This interpretation is clearly refuted by 
documents in the record and was rejected by Judge Knox. United States v. Carboloy, note 10 
supra, at 999. 

% 334 U.S. 495 (1948). 

% Carboloy and its licensees controlled about 75% of the cemented carbide market. Vir- 
tually all of the remainder, except for a few infringers, was controlled by Union Wire Die and 
saat par ingle ec weeny ype yp ois aay gpg engl aan» peter 
substantial volume of business, their combined outputs in 1935 being about half that of 


Carboloy itself. es Carboloy, note 10 supra, at 1010. Hearings, op. cit. supra note 
13, at 424. 


* a a AE GR A EO SNE v. Eisele & Co., 
86 F. ad 267 (C.C.A. 6th, 1936). 
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some position within the Carboloy Corporation. (3) They might have engaged in 
research of their own in an effort to secure independent patents and improve- 
ments that would enable them to compete with Carboloy. (4) They might 
simply have begun the manufacture of cemented carbides themselves, thereby 
forcing Carboloy to bring the patents to adjudication. Because these firms had 
long experience in the cemented carbide field and were in a position to judge 
accurately the strength of Carboloy’s patents it is very likely that they would 
have followed one or both of the last two courses. Moreover, the third and 
fourth alternatives, in contrast with the first two, are socially desirable in the 
sense that they tend to reduce price to the consumer and eliminate the effects of 
monopoly.”* On the other hand, when Carboloy bought out the two importing 
firms the third and fourth alternatives were completely foreclosed, particularly 
since the purchase was subject to a covenant not to compete.” And finally there 
is the simple point that Carboloy’s patents were of only limited duration, where- 
as by buying out Union and Prosser, Carboloy was able to eliminate their com- 
petition for all time.* 

The Carboloy decision points the way toward a general rule that, in determin- 
ing the legality of horizontal integrations, a patentee will be subject to precisely 
the same considerations as would a firm whose dominant position is not due to 
patea: grants. Competition may well exist in spite of a patent structure because 
of competing patents*' and because of the ever present possibility that existing 
grants will be invalidated.** The presence of patents will not blind the courts to 
these very real possibilities of competition which may be foreclosed by integra- 
tion.*3 

7* While this is perhaps obvious with respect to alternative (3) it is equally applicable to 
(4). The maxim that “the law favors compromises” has little place in the patent field. Whether 
a patent be considered as an incentive for invention or for investment it is, in the last analysis, 
a grant against the public interest. The frequency with which such awards are invalidated (see 
note 22 supra) is the best proof of the necessity for continuous intervention by the courts. For 


a contrary view see Justice Jackson’s dissenting opinion in Jungersen v. Ostby & Barton Co., 
335 U.S. 560, 572 (1949). 


7 The presence of such a covenant was not a conclusive factor in the court’s decision. How- 
ever it did serve as evidence of an “intent to monopolize” which is, in turn, one of the factors 
to be considered under the Columbia Steel doctrine. 


* Compare Schine Chain Theaters v. United States, 334 U.S. 110 (1948) (use of monopoly 
advantage to force a sale condemned under Sherman Act). 


*: Even a legal monopolist may be subject to the competition of competing patents and will 
ee ae ee ae services competing for the 
consumer’s dollar. See Chamberlin, The Theory of Monopolistic Competition 57-116 (6th ed., 
1948). For an interesting account of the use of patents in a highly competitive industry, see The 
New Yorker (April 16, 1949), at 19. 

*2 See note 22 supra. 


*s The Carboloy case holding on the integration question thus serves as a necessary com- 
plement to the well recognized notion that there may be a monopoly of patents. Standard Sani- 
tary Mfg. Co. v. United States, 226 U.S. 20, 49 (1912); Hartford-Empire Co. v. United States, 
323 U.S. 3% gn timed aiaiiinb une G2. 4 570 (1945); United States v. Vehicular Parking 
OU »S4F oe: 828 (Del., 1944); United States v. General Electric Co., 82 F.. Supp. 753, 805 

-J-, 1949). 















COMMENTS 375 


After establishing the existence of the eight illegal practices described above, 
the court experienced little difficulty in finding a conspiracy under Section 1 of 
the Sherman Act.** Because of the criminal nature of the case Judge Knox felt 
it advisable to make a sharp distinction between Section 1 and Section 2 of the 
Act, and conviction on three counts laid under Section 2 followed. Discussion 
of the problems raised by these findings is beyond the scope of this paper.*s It 
is believed that the particular restraints of trade already discussed represent 
significant, though not unexpected, developments in a rapidly changing field of 
the law. Generally speaking, the price fixing powers of the patentee have been 
further restricted, and at the same time the court has recognized that a patent 
represents only a limited grant of monopoly power which by no means forecloses 
the current judicial policy of enforcing competition wherever it is possible to 
do so. 


ACCEPTANCE AND REJECTION IN CONTRACTS BY 
CORRESPONDENCE 

In a recent Court of Claims case, Dick v. United States," the court limited the 
“rule” that a letter of acceptance is “effective” when mailed.? The Coast Guard 
opened negotiation solely with the plaintiff for the purchase of two sets of new 
type propellers to be used on icebreaking vessels. By mistake, the plaintiff fig- 
ured his bid on the basis of one set of propellers instead of two. After an ex- 
change of communications, the Coast Guard mailed an offer to purchase the 
propellers. Shortly after depositing his letter of acceptance in the mail the plain- 
tiff discovered his mistake, and telegraphed a rejection of the offer, which ar- 
rived before the letter of acceptance. Relying on a subsequent agreement with 
the Coast Guard contracting officer, the plaintiff manufactured and delivered 
the propellers. The government paid for only one set of propellers, claiming that 
the contracting officer had no authority to modify the contract formed when the 
letter of acceptance was mailed. In the plaintiff’s action seeking payment for the 


4 Relying on Interstate Circuit v. United States, 306 U.S. 208 (1939). 


*sIt may be mentioned in passing that all parties placed considerable emphasis on the 
question of whether the pooled patents were competing or infringing, GE taking the position 
that they were infringing patents and that therefore some sort of pooling was essential for 
proper exploitation. If the patents were competing the pool would clearly be condemned by 
Standard Oil Co. (Indiana) v. United States, 283 U.S. 163, 174 (1931), since Krupp and GE 
were dominant firms. Judge Knox found it unnecessary to decide the question inasmuch as the 
means of exploitation were illegal in any event. Moreover, United States v. Line Material Co., 
333 U.S. 287 (1948), casts great doubt over the validity of GE’s line of argument, though the 
problem is admittedly a highly complex one. 

* 82 F. Supp. 326 (Ct. Cl., 1949). 


? It is generally considered that Adams v. Lindsell, 1 Barn. & Ald. 681 (K.B., 1818) estab- 
lished the traditional rule. Compare McCulloch v. Eagle Insurance Co., 1 Pick. (Mass.) 278 
(1822). For a discussion of the early development of the traditional rule in England which 
was finally settled in Household Fire & Carriage Accident Insurance Co. v. Grant, 4 Ex. D. 
216 (1879), see Contract by Letter, 7 Am. L. Rev. 433 (1873). For American cases concerning 
the traditional rule see Williston, Contracts § 81 (1937). 
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extra set of propellers, the government’s demurrer, based upon the traditional 
“letter of acceptance” rule, was overruled by a majority of the court.’ 

Had the court realized that the “letter of acceptance” rule is actually at least 
three rules covering at least three different problems it could have availed itself 
of an opportunity to clarify this confused area of the law. The three rules are: 
first, the offeror cannot revoke his offer after the offeree’s letter of acceptance is 
deposited in the mail; second, the risk of loss or delay is placed on the person 
who has chosen the agency of communication; third, the offeree cannot reject 
the offer after his acceptance has been mailed, even though the rejection arrives 
ahead of the acceptance.‘ However, to recognize that there are in fact three 
rules is not enough. Clarification depends also on an understanding of the proper 
rationale for each rule. 

The traditional rule developed because the nineteenth-century English 
judges recognized that in contracts by correspondence there was a need for 
limiting the power of the offeror to revoke his offer.’ Somehow the offeree must 
be given a “dependable basis for his decision.” Permitting the offeror to revoke 
after the offeree has done everything he could possibly do to communicate his 
acceptance by depositing the letter in the mail put the offeree in a precarious 
position. By relying on the finality of his act, the offeree might be hurt in ways 
difficult to prove—for instance, he might neglect other business opportunities. 

The easiest and simplest way to protect the offeree in such a situation would 
be an outright acceptance of the firm offer principle. However, the entrenched 
notions of consideration have prevented the use of this principle.’ Indeed, the 
deposit of the letter of acceptance is probably not such a substantial change of 
position as to satisfy the requirements of the principle stated in Section go of the 
Restatement of Coniracts.* Because the courts could not protect the offeree by 
establishing a firm offer principle, they made a more sweeping generalization. 
They found that a contract was formed when the letter of acceptance was 
mailed rather than when it was received. Thus, the sympathy of the courts for 
the vulnerable position of the offeree who had mailed his letter of acceptance 
led them to violate the common-sense notion of the nature of a communication. 

Once it was established that a contract was made when the letter of accept- 

+ Judge Madden dissented upholding the traditional “letter of acceptance” rule. 

4 Nussbaum, Comparative Aspects of the Anglo-American Offer-and-Acceptance Doctrine, 


36 Col. L. Rev. 920 (1936); Sharp, Promissory Liability I, 7 Univ. Chi. L. Rev. 1, 11-12 (1939). 
A recognition of the need to break down the rigid rule is seen in Rest., Contracts § 39 (1932). 


5 In particular, Mellish’s opinion in In re Imperial Land Co. of Marseilles, Harris’ Case, 
a Siem aD eases Seeorennngna anne grating on inte Soe 
voke after the appre © Senans 5 Seton hae. The case of Henthorn v. 
Fraser, [1892] 2 Ch. 27, supported this decision. Supporting the view that the “letter of ac- 

SE eee ne ee 
have been treated differently in continental countries where the firm offer principle was ac- 
cepted. Nussbaum, op. cit. supra note 4. 

* Nussbaum, op. cit. supra note 4, at 925. 

* Cooke v. Okley, 3 Term. R. 653 (K.B., 1790); Dickinson v. Dodds, 2 Ch. D. 463 (1876). 
* Rest., Contracts § 90 (1932). 
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ance was mailed, it was an easy and inevitable step to overgeneralize by apply- 
ing this rule in the two related situations. Thus, there is a little authority for a 
satellite rule that a rejection which arrives before a letter of acceptance may be 
ineffective because a contract has been formed by mailing the letter of accept- 
ance before the receipt of the “rejection.”*® The same overgeneralization is mani- 
fested in imposing upon the offeror the risk of the loss or delay of the letter of 
acceptance. Even though the offeror may never receive the letter of acceptance, 
may consider the silence a rejection, and as a result may deal with other parties, 
he is still liable to the offeree if he cannot perform. 

Another justification for the “letter of acceptance” rule depends on a fiction 
that the post office is the agent of the offeror.** This is so, it is said, because 
“when a letter [is] deposited in the mails it [is] beyond the control of the person 
mailing it.”** Since the offeree loses dominion over his letter of acceptance when 
he mails it, the contract is formed at that time; it is as if he had actually given 
the letter to the offeror. Thus the agency approach ostensibly avoids the pitfall 
of considering the letter of acceptance a “communication” before it is received. 
The result under the agency theory is, however, also an overgeneralization 
which may cover the related situations. Once the letter of acceptance is given to 
the agent post office, a rejection which is received by the principal-offeror be- 
fore the acceptance is ineffective because too late.” Similarly, any risk of loss or 
delay caused by the offeror’s agent (the post office) is placed on the offeror. 

The unhappy results of these approaches to contracts by correspondence can 
be avoided by the formulation of three separate rules each determined by a 
clear appraisal of the individual situations involved. The traditional rule—that 
a letter of acceptance is effective when mailed—is nothing more than a recogni- 
tion that in contracts by correspondence the offeree deserves the protection af- 
forded by limiting the offeror’s power to revoke. Unfortunately, in the present 
state of contract law this desirable result cannot be achieved directly by the ac- 
ceptance of the firm offer principle."* The “letter of acceptance” rule accom- 

* Guardian National Bank v. Huntington State Bank, 206 Ind. 185, 187 N.E. 388 (1933); 
Trader’s National Bank v. First National Bank, 142 Tenn. 229, 217 S.W. 977 (1920). For a 


discussion of this problem see Annotation, 9 A.L.R. 386 (1920); Annotation, 92 A.L.R. 1062 
(1934). Compare Rest., Contracts § 39 (1932). 


© This question-begging argument using the agency theory has been criticized by writers: 
Communication of Acceptance between Parties at a Distance, 15 Corn. L.Q. 273 (1930). Other 
explanations are offered for the traditional rule besides the two mentioned in this paper in I 
Page, Contracts § 208 (1920); Anson, Contracts §§ 39-42 (Corbin’s ed. 1930); The Completion 
of a Contract by Posting of Acceptance, 13 Mich. L. Rev. 672 (1915). 
™ Dick v. United States, 82 F. Supp. 326, 329 (Ct. Cl., 1949). 


™ In the instant case the court approached the problem according to the postoffice-agency 
theory. However, it found that postal regulations—39 Code Fed. Reg. §§ 10.9, 10.10, 16.17 
(1938)—now permitted the sender to retrieve his letter from the post office. The court reasoned, 
therefore, that the post office was now the agent of the offeree, and that a timely rejection was 
effective. 


*3 Two elements in the theory supporting the firm offer may be suggested. First, there is a 
recognition that the ordinary offer implies in fact a promise that it shall be firm for a reason- 
able length of time, in the absence of a stated length of time. Second, there is a risk of reliance 
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plishes the same result at the expense of a common-sense definition of a commu- 
nication. The protection of the offeree is worth this price. 

But the attack on communication notions need not continue where a rejec- 
tion is involved. If the reason for the traditional rule is to prevent the offeror 
from revoking, it has no application to the problem of the offeree’s power to re- 
ject before his letter of acceptance has reached the offeror. As a practical matter, 
the offeror is not going to act anyway until he gets the letter of acceptance." 
If the offeree does reject in time, the offeror’s expectations are not affected, for 
he does not even know about the letter of acceptance. Consequently, the rejec- 
tion should be given its usual effect as a communication when received before 
the letter of acceptance. No other rule is sensible. To prohibit the offeree from 
nullifying the effect of a letter of acceptance mailed but not yet received is to 
transform what was intended to be a boon into a boomerang. 

What should be the rule for placing the risk of loss or delay? The pat formula 
deduced from the “letter of acceptance” rule places all the risk of loss or delay 
on the offeror because he chose the agency of communication. As Professor 
Sharp points out, this is “comparable to a rule that everyone who drives a car 
takes the risk of all accidents which the car may occasion.’”*5 Many reasons have 
been offered for placing the entire loss on one party or the other," but there 
seems to be general agreement that in no real sense is either party at fault."” 
In addition, the loss or delay cannot be thought to be a risk for which the parties 
contracted, such as a fluctuation in price."* It would seem reasonable, therefore, 
subject to familiar rules about restitution, to provide only for the division of re- 
liance damages."® 





in conduct on the part of the offeree, which may be difficult to prove. For a discussion of risk of 
reliance see: Promissory Obligations Based on Past Benefits or Other Moral Consideration, 7 
Univ. Chi. L. Rev. 124, 133-136 (1939). This notion of risk of reliance would seem to apply 
to all business offers. So one result of a recognition of risk of reliance in contracts by cor- 
respondence might be a more general acceptance of the firm offer principle in other business 
promises. Sharp, Pacta Sunt Servanda, 41 Col. L. Rev. 783, 793-794 (1941). 


*4 Pollock, The Principles of Contracts 34 (10th. ed. 1936). 
*s Sharp, Promissory Liability 1, 7 Univ. Chi. L. Rev. 1, 6 (1939). 


** Compare Langdell, Summary of the Law of Contracts 20-21 (2d. ed. 1880), with Llewel- 
lyn, Our Case-Law of Contract: Offer and Acceptance II, 48 Yale L.J. 779, 795 (1939). 


*7 “Neither is at fault, but one must suffer loss as a result of the negligence of the agency of 
communication, upon whom should the loss fall?” Stimson, Effective Time of Acceptance, 23 
Minn. L. Rev. 776, 777 (1939). If one of the parties is at fault, that would be a reason for plac- 
ing the loss on his shoulders. 


** Again, if the parties do expressly assume the risk of loss or delay in the contract, that 
eliminates the suggested solution. 


*» Compare Law Reform [Frustrated Contracts] Act, 6 & 7 Geo. VI, c. 40 (1943). Since 
neither party wants the expense of law suits, a desirable method of cutting down insecurity 
and loss in communication would be through the use of the registered letter with the return 
receipt attached. If the offeree does not get his return receipt back within a short time he ought 
to take steps to inquire into the whereabouts of the letter of acceptance. This also would cut 
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Although the present rules are unsatisfactory, they do at least protect the 
offeree from the offeror’s power to revoke. The Dick case may imperil this pro- 
tection. By rejecting the contention that the post office is the agent of the 
offeror, the court destroyed one common basis for the “letter of acceptance” 
rule.” If the “letter of acceptance” rule is set aside, the rejection situation 
can then be handled in a normal manner. The problem of how to allocate the 
risk of loss or delay in contracts by correspondence would confront the courts 
anew. At its best, the Dick case may perform the service of calling attention 
to the need for a firm offer principle. 


FURTHER RETREAT FROM THE POLEMIS DOCTRINE 


The House of Lords appears to have hammered another nail into the coffin 
of the so-called English or “‘Polemis” rule of proximate cause. Not long after Jn 
re Polemis* established the original rule, the high court initiated a course of 
qualification and restriction which has now culminated in the recent case of 
Monarch S.S. Co. v. A/B Karlshamns Oljefabriker.2 Thus the House of Lords has 
raised anew the perplexing question of the extent of liability for negligent acts. 

In the Monarch case appellant had contracted to ship a cargo of beans to 
Sweden prior to World War II. Due to various defects in the vessel which caused 
her to be unseaworthy, she was still enroute when war broke out. By Admiralty 
' orders the ship was diverted to Scotland where the cargo was transhipped 
aboard neutral vessels to Sweden. The court allowed the cost of the shipment as 
damages, basing the award on the principle of “reasonable contemplation,” 
which, apparently, will now replace the “Polemis” rule in the field of torts. 

The English retreat from the Polemis doctrine began with Liesbosch, Dredger 
v. Edison S.S.5 There the plaintiffs’ dredger was moored in a harbor when the 
defendants’ steamship fouled the moorings and carried her out to sea, where she 
sank and was lost. The plaintiffs had invested all their liquid assets in a contract 
undertaking; and, unable to buy their own dredger, they were forced to pay a 
high rate of rent on another which was much more expensive to operate. The 
plaintiffs included in their claim for damages the loss due to the work stoppage 
between the date of the sinking and the hire of the dredger, the extra expense 
in renting, and the added expense in operating the rented dredger. Since the de- 





down any fraud which the offeror might undertake. Since the offeror signs the return receipt 
when he receives the letter of acceptance, he could hardly claim later that he never received 
the communication. 

# There is, however, no reason to think that a well-advised court will permit the offeror to 
revoke after the letter of acceptance has been mailed. 

* [1921] 3 K.B. 560. 

* [1949] 1 All E.R. 1. See Bourhill v. Young, [1943] A.C. 110; Liesbosch, Dredger v. Edison 
S.S., [1933] A.C. 449; Salmond, Torts 131-137 (10th ed. 1945). 


3 [1933] A.C. 449. 
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fendants had admitted liability for the original negligence, the question before 
the court was the extent of liability for the wrong. Lord Wright, speaking for 
the court, reasoned that the impecuniosity was not traceable to the defendants’ 
acts.‘ But by failing to relate the ultimate harm only to the defendants’ wrong- 
ful acts, Lord Wright ignored the plain dictates of the Polemis doctrine. Rather 
than posing the question of whether the impecuniosity was an effect of the 
wrong, the House of Lords should have phrased the problem in terms of simple 
cause and effect. For, under the Polemis rule, a defendant should be responsible 
for all of the consequences of his negligence which are in the chain‘of physical 
causation. This approach, as stated in the three cases of Hambrook v. Stokes,5 In 
re Polemis,§ and Smith v. London & Southwestern R. Co.’ requires that if there 
is a zeasonable inference of negligence, and of a causal connection in fact, the 
case will go to the jury even if the particular harm complained of was entirely 
unforeseeable.* In deciding whether there was a causal connection between the 
negligence and the ultimate harm, it must be determined only whether the harm 
would not have happened but for the original negligence of the defendant.® 
Yet Lord Wright dismissed the Polemis rule as not being relevant to the 
Liesbosch situation. “That case,” he said, “was concerned with the immediate 
physical consequences of the negligent act, and not with the co-operation of an 
extraneous matter such as the plaintiffs’ want of means.””** It is difficult to un- 
derstand what was meant by “immediate physical consequences of the negligent 
act,” and it is also difficult to see how any test could be formulated to determine 
such. If actual cause and effect was meant, then the reasoning leads back to the 
“but for” test, which was not applied. But because the House of Lords termed 
the impecuniosity a “separate and concurring cause, extraneous to and distinct 
in character from the tort,” the defendant in the Liesbosch case was not liable 
for harm resulting from this factor. Such a conclusion was made possible by 
employing the familiar technique of “intervening agency.”” However, in failing 
to treat the impecuniosity as an existing “condition,” even this approach was 
incorrectly applied. Since a “condition” would depend upon the defendant’s 
conduct to become active, and thus harmful, no new agency can be said to have 
intervened and have insulated him from liability.” It would appear that the 
plaintiffs’ impecuniosity in the Liesbosch case was such a condition and, there- 
fore, did not intervene to break the chain of cause and effect. The Liesbosch 
problem was but another variant of Lord Blackburn’s hypothetical case: “[I]f a 


4 Ibid., at 460. * [1921] 3 K.B. 560. 
5 [z925] 1 K.B. 141. 7L.R. 5 C.P. 98 (1870). 


* Gregory, Proximate Cause—A Retreat from “Rationalization,” 6 Univ. Chi. L. Rev. 36, 
43 (1938). 


* Ibid., at 47; Green, Rationale of Proximate Cause 180-84 (1937); Bohlen, Studies in the 
Law of Torts 7 (1926). 


* [1933] A.C. 449, 461. 
* [1933] A.C. 449, 461. ** Harper, Torts § 113, 116 (1933). 
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person fires across a road when it is dangerous to do so and kills a man who is 
in receipt of a large income, he will be held liable for the whole damage, however 
great, that may have resulted to his family and cannot set up that he could not 
have reasonably expected to have injured anyone but a laborer.” 

If the Liesbosch case foreshadowed the abandonment of the Polemis doctrine, 
the dictum in the Monarch case seems to be a fulfillment of that prophecy. For 
the English court made special effort to discuss a rule of damages, applicable to 
both contract and tort, in a case which could easily have been decided on ordi- 
nary principles of contract liability. Lord Wright phrased the issues thus: “In 
the Liesbosch case it was held that loss due to impecuniosity was too remote, 
and, therefore, to be neglected in the calculation of damages. It was special loss 
due to financial position. A different conclusion was arrived at in Mohammed 
Issa el Sheikh Ahmad v. Ali, . . . where damages consequent on impecuniosity 
were held not too remote, because, as I understand, the loss was such as might 
reasonably be expected to be in the contemplation of the parties.”’*4 Since the 
remoteness of impecuniosity was in question in both of these cases, the different 
results cannot be based on a theory of actual causation, but rather seem to be 
based on the theory of “reasonable contemplation.” In view of the fact that 
on its merits the Monarch case hardly warranted review by the House of Lords, 
the full effect of such a dictum cannot be underestimated. 

Generally, the rules and doctrines relating to proximate cause are mainly to 
determine whether liability exists at all. But, as in the Liesbosch situation, they 
are also used in deciding questions of damage—that is, questions of responsi- 
bility for particular items of loss or injury."* Thus, in the final analysis, the 
question of proximate cause in this situation is one of the extension of liability 
for a negligent act. Perhaps the court in the Monarch case was looking for a 
more practical test in the rule of “reasonable contemplation.”"” But the “rea- 
sonable contemplation” doctrine strongly resembles the so-called ‘““Pennsylva- 
nia” rule of proximate cause, which tests only whether the ultimate or particular 
harm in question itself was foreseeable, probable, and natural. Such a test not 
only repudiates the Polemis rule but is as extreme in prohibiting liability as the 
Polemis rule was in granting it. More than a repudiation, the Monarch case may 
support complete reversal of a traditional policy of tort liability. 

Even though the “but for” test has been regarded as fairly clearcut, under- 
standable and easy to apply,” the English court in the Liesbosch case found it 
necessary to enter into a discussion of intervening agency in order to limit the 
near-absolute liability which the test would have demanded."? Swayed by con- 

*8 Smith v. London & Southwestern R. Co., L.R. 5 C.P. 98 (1870). 

4 [1949] 1 All E.R. 1, 14. ™ McCormick, Damages § 72 (1935). 

8 See Note, 64 L.Q. Rev. 2 (1948). #1 See Note, 65 L.Q. Rev. 1 (1949). 

s — Proximate Cause—A Retreat from “Rationalization,” 6 Univ. Chi. L. Rev. 36, 
47 (1938). ‘ 

” See 38 L.Q. Rev. 165 (1922). 
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siderations of equity, the House of Lords resorted to such an evasion 
in order to mitigate the harshness of the Polemis rule. Under a more rational 
approach to the question of the extension of liability such devices would not 
have been necessary. A test similar to that proposed by Judge Cardozo in Pals- 
graf v. Long Island R. Co.** does not demand any speculation on the question of 
intervening agency or conditions, and is an intermediate position between the 
theoretical statement of the English view and its opposite, the Pennsylvania 
view—the apparent logical end result of the “reasonable contemplation”’ test. 
If Judge Cardozo’s “risk” or “hazard” approach had been applied in the 
Liesbosch case, the only question for the judge would be whether the harm suf- 
fered by the plaintiff was within the orbit of the foreseeable hazard or risk cre- 
ated by the defendants’ negligence. Such a test, based on the element of foresee- 
ability, may not appear so mechanical, but it would avoid philosophical specu- 
lation. 

Perhaps the dictum in the Monarch case is indicative of a tendency in English 
law to place the question of proximate cause on a more rational basis, since the 
element of foreseeability plays a greater part. The determination of the extent 
of liability for a negligent act depends, in part, on certain values and concepts 
of social policy held by the court. An attempt to limit the liability under a rule 
based on actual causation, as in the Liesbosch case, led the court into a discus- 
sion of the concept of intervening agency, which submerged the question of 
policy. A test based on foreseeability or on reasonable contemplation necessarily 
makes room for the values and concepts of social policy held by the judge. A 
question of what is reasonably foreseeable is not only based on the judge’s past 
experience, but also on notions of what should be, and thus on policy considera- 
tions.” 

Perhaps the “reasonable contemplation” test, as enunciated in the Monarch 
case, will place the law of damages in negligence on a more practical and ration- 
al basis, if the end result will be a position similar to the intermediate “Cardozo” 
view. But if the final conclusion will be analagous to the “Pennsylvania” view, 
the English courts will have done an “about face” and exchanged one extreme 
position for another equally as extreme. 


JURISDICTION OF STATES UNDER BLUE-SKY LAWS 
Travelers Health Association, incorporated under the laws of Nebraska with 
its home office in Omaha, had in force in Virginia approximately eight hundred 
membership certificates providing health insurance protection. The association 
never had any office, agent or property in Virginia. The customary method for 
soliciting new memberships was for existing members to recommend to the 
*° 248 N.Y. 339, 162 N.E. 99 (1928). 


* Gregory, Proximate Cause—A Retreat from “Rationalization,” 6 Univ. Chi. L. Rev. 
36, 51 (1938). 
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association likely prospects who were then by mail invited to apply for member- 
ship. An interested prospect would fill out an application blank and mail it to 
the Omaha office. After acceptance of the application there, a membership cer- 
tificate would be returned to him by mail, subject to his approval. The Virginia 
State Corporation Commission charged the association with selling securities 
without procuring a permit from the commission as required by the Virginia 
Blue-Sky Law.’ After service of process by registered mail, the association 
through its attorneys appeared specially before the commission for the sole pur- 
pose of contesting the jurisdiction of the state. The association contended it had 
conducted no business activities within Virginia, but had transacted its entire 
business outside the state through the mails, and that service of process by regis- 
tered mail was therefore insufficient. Concluding that the activities of the associ- 
ation violated the Blue-Sky Law and were sufficient to bring it within the juris- 
diction of the state, the commission ordered the association to cease and desist 
from offering, promoting or selling further certificates in Virginia without the 
required permit. On appeal, the Virginia Supreme Court sustained the jurisdic- 
tion of the commission and the sufficiency of the service. Travelers Health Ass’n 
». Commonwealth. 

This case raised the problem of what contacts a foreign business must have 
with a state to be subject to the jurisdiction of the state to regulate and the 
jurisdiction of the state courts and administrative agencies to enforce such regu- 
lation. While the general problem is a familiar one, the instant case presented 
the borderline situation of a business conducted by an interstate medium of 
communication without physical entry into the state. The decision applied the 
broad doctrine proclaimed in International Shoe Co. v. Washington’ that a foreign 
corporation may be subject to the jurisdiction of a state whenever its operations 
have established sufficient contacts with the state to make the jurisdiction rea- 
sonable and just according to traditional notions of fair play and substantial 
justice. The present decision, furthermore, was an extension of the idea that 
jurisdiction may be based on conduct having probable serious consequences 
within the state, such contact making state action for the protection of its 
citizens reasonable. Practical complications which may result from these exten- 
sions also are suggested by the decision. 

In view of the broad jurisdictional requirement laid down in the International 
Shoe decision, the outcome of the present case is not startling. The Virginia 
Supreme Court was able to base jurisdiction on four contacts with the state: 
(1) encouragement and ratification by the association of the activities of its 
members within the state in soliciting new members, (2) investigations of claims 
made within the state, (3) remittance of benefits within the state, and (4) final 


* Va. Code Ann. (Michie, 1942) § 3848(47)—(66). 
* 188 Va. 877, 51 S.E. 2d 263 (1949), probable jurisdiction noted, 69 S. Ct. 1496 (1949). 
3326 U.S. 310 (1945). * 
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acceptance of the offer of membership within the state.‘ Unlike the defendant in 
the International Shoe situation, however, the defendant in the present case had 
no legally constituted agents soliciting within the state. 

In arriving at its decision, the court made a departure from a 1923 ruling of 
the United States Supreme Court in the closely similar case of Minnesota Com- 
mercial Men’s Ass’n 0. Benn.‘ In that case all the above contacts, except possibly 
the fourth, were present. Yet such activities were held not to constitute doing 
business within the state sufficient for jurisdiction to award a judgment by 
default after service of process on the Secretary of State in accordance with a 
Montana insurance statute. While the Benn case had been distinguished in a 
recent federal mail-order insurance decision,’ as recently as 1947 the Missouri 
Supreme Court in a similar mail-order insurance case, without mention of the 
International Shoe case, relied on the doing-business requirement of the Benn 
case to deny jurisdiction.’Although the activities of the association in the pres- 
ent case could hardly have been better tailored to fit the situation in the Benn 
case, it was distinguished by the Virginia court on the tenuous basis that the 
action there was for a pecuniary civil judgment while in the present case it was 
of a “quasi-criminal” nature. 

The circumvention of the Benn decision is an indication that state courts are 
willing to abandon old concepts of doing business which were set up as require- 
ments for jurisdiction prior to the Imternational Shoe case. In order to ignore the 
United States Supreme Court precedent in the Benn case, which had lost most of 
its force as a result of the International Shoe decision, the present opinion re- 
sorted to some window dressing of questionable value. The court, for example, 
relied on the United States Supreme Court decision in Merrick v. Halsey & Co.,* 
which upheld the constitutionality of application of a Michigan Blue-Sky Law 
against certain foreign businesses, including a partnership which had solicited 
stock purchases within the state by mail. The decision is, however, far from con- 
clusive in the present case because, among other reasons, the question of juris- 
diction for service of process was not at issue.’ A still weaker basis for the present 

Sen eNOS Sar eer ne ee eens i.e., the place 
of the last act necessary to the completion of the contract. I Williston, Contracts § 97 (1936). 
In the case of insurance contracts, however, this is usually the place where the acceptance of 
the application for insurance is mailed. Insurance § 76 (1932). Even though the in- 


Richards, 
sured could reject the certificate in the present case, it would seem that the latter rule should 


determine the place of contracting if coverage is provided from the time of mailing of the ac- 
ceptance. 


5 261 U.S. 140 (1923). 
* Storey v. United Insurance Co., 64 F. Supp. 896 (1946). There the statute providing for 
service of process on the secretary of state in effect defined doing business as delivery of poli 


cies, and the policies involved there had stipulated that they would not be in force until de- 
livery. 


7 Cindrich v. Indiana Travelers Assurance Co., 356 Mo. 1064, 204 S.W. 2d 765 (1947). 
® 242 U.S. 568 (1917). 
* The partnership had intervened voluntarily. 
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decision was the argument by the court that the commission, under another 
section of the statute, could probably have obtained extradition of the defend- 
ant upon information or indictment, and it therefore had jurisdiction to serve 
process by registered mail. This conclusion is not only a non sequitur, but is 
based on a premise which assumes the validity of a statutory provision on 
which there may be some question. 

A more sound basis for jurisdiction for service of process was founded on the 
inherently serious consequences of the defendant’s activity. At the outset the 
court was careful to point out that the regulation of the promotion and sale of 
securities is a proper exercise of the police power of the state. Service by regis- 
tered mail to enforce such regulation was analogized to the well-established 
practice under nonresident motorist statutes approved in Hess v. Pawloski.’* 
This analogy can be supported by Doherty & Co. ». Goodman™ which recognized 
the exceptional nature of the business of dealing in corporate securities and held 
valid the service of process on a nonresident dealer by service on an agent 
within the state without actual personal service. The present decision, however, 
goes farther than either of these cases, since neither the defendant nor the de- 
fendant’s agents entered the state, and the conduct was carried on principally 
from without the state. 

Strong support for the outcome of the present case can be found in decisions 
on the problem of whether a state has power to apply its regulations to a foreign 
corporation. The two problems are practically indistinguishable. Both the exist- 
ence of jurisdiction and of the power to regulate depend upon the amount of 
contacts the foreign corporation has with the state, and in either case a broad 
test is now applied by the United States Supreme Court. Thus in Hoopeston 
Canning Co. v. Cullen™ a foreign insurance company was held subject to regula- 
tion by New York even though the company had no agents, offices or property 
within the state, and the formalities of the transactions were carried on by mail 
from Chicago. There the power to regulate was determined by the location of 
activity prior and subsequent to the making of the contract, and by the degree 
of interest of the regulating state in the object insured. Theories of place of con- 
tract or performance, which had become involved in earlier determinations of 
the power of a state to apply its own regulatory laws to insurance business ac- 
tivities, were brushed aside as “conceptualistic.” In place of those factors the 
Court substituted the more realistic considerations laid down in Alaska Packers 
Ass'n v. Industrial Accident Commission:® the protection of the citizen insured 
and the protection of the state from the incidents of loss. The Hoopeston deci- 
sion, consequently, has considerably weakened the line of cases based on 
Allgeyer v. Louisiana,"4 which had excused mail-order insurance from regulation 


* 274 U.S. 352 (1927). 
™ 294 U.S. 623 (1935). *3 294 U.S. 532 (1935). 
™ 318 U.S. 313 (1943). . 4 165 U.S. 578 (1897). 
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because the contracts were not made within the state and business was not 
being done within the state. 

Thus it can be seen that there has been a parallel relaxation of requirements 
both for regulation and for jurisdiction. The trend is toward increasing the dis- 
cretion of the states, restrained only by the vague limit of reasonableness. 
Should the trend be universally followed, there would be little possibility left for 
foreign corporations to sell securities to citizens of a state and still avoid its 
Blue-Sky or other regulatory laws."s While it was possible in the present case for 
the court to rely on several “activities” within the state, it would seem from 
the Hoopeston decision that the mere fact that the purchasers were within the 
state should be the essential factor. The seriousness of the possible consequences 
to securities purchasers would contribute to this result. Place of contracting,’* 
presence of the defendant within the state,"’ and implied consent** are no longer 
controlling factors. It may be inferred, moreover, that jurisdiction would be 
recognized over individuals or partnerships engaged in activities similar to those 
in the present case, since the decision placed no reliance on the fact that the 
seller was a corporation.’® In the application of Blue-Sky Laws this is of special 
importance since dealers, in securities frequently fall into the former two cate- 
gories. 

The wide discretion being given to the states is desirable if the states are to 
protect their citizens effectively. Under the old requirement of doing business 
or of making contracts, it was a simple matter for a business to escape undesir- 
able regulation by arranging the formalities of transactions outside the state.” 
Since Nevada has no Blue-Sky Law,” and since several states merely provide 
remedies for fraud,” states requiring licensing of dealers and registration of se- 


*SA probable exception would be where the purchase was completely carried out by a 
broker-agent physically outside the state and where none of the solicitation or negotiation was 
within the state. Compare Jones v. Re Mine Oil Co., 47 Cal. App. 2d 832, 119 P. 2d 219 (1941). 


‘6 Basis for decision in Minnesota Commercial Men’s Ass’n v. Benn, 261 U.S. 140 (1923). 
"7 Basis for decision in International Harvester Co. v. Kentucky, 234 U.S. 579 (1914). 
*® Basis for decision in Lafayette Insurance Co. v. French, 18 How. (U.S.) 404 (1856). 


+9 Jurisdiction could be based on the “‘dangerous activity” concept of Hess v. Pawloski, 
274 U.S. 352 (1927), and Doherty v. Goodman, 294 U.S. 623 (1935), without regard to the 
form of the business organization. The inference that partnerships and individuals would be 
similarly subject to jurisdiction is also supported by the reliance the court placed on Merrick v. 
N. W. Halsey & Co., 242 U.S. 568 (1917), which it interpreted as holding that a state may 
regulate a foreign partnership selling securities within the state by mail. 

2° In hearings on the Federal Securities Act this method of avoidance was cited as one of the 
reasons why federal regulation was needed. Hearings Before the Committee on Interstate and 
Foreign Commerce on H.R. 4314, 73rd Cong. rst Sess., at 100-01 (1933). 


* The District of Columbia has no Blue-Sky Law as such, the Securities Act of 1933 being 
the principal legislation. 


™ The Delaware Act is an example. Del. Rev. Code (1935) § 4369. 
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curities® might well feel that the regulation provided by sister states would be 
inadequate. 

This award of discretion to the states, nevertheless, carries with it certain 
potential drawbacks. As a result of the lack of uniformity in state regulations, 
the legality of the same method of conducting business may be inconsistently 
determined in different states. In the case of Blue-Sky Laws, the handling of 
securities issues may be accompanied by additional delay and expense as a re- 
sult of registration and qualification requirements in many states. In states 
where the demand for new issues is not great, this delay and expense may keep 
out otherwise acceptable issues. 

While the result in the present case may be necessary for effective state regu- 
lation of securities sales, there remains the question of whether, in view of the 
above disadvantages, it is desirable to have such regulation in the hands of the 
states at all where transactions affecting more than one state are involved. In 
early cases attacking state Blue-Sky Laws as an unconstitutional burden on 
interstate commerce, the United States Supreme Court upheld the legislation as 
a valid exercise of the states’ police power.** While the unreasonableness of the 
burden has thus been denied, the existence of some burden must be admitted. 
Moreover, whenever transactions involve elements from more than one state, as 
in the present case, any civil litigation for recission arising therefrom may 
present a choice-of-laws problem. Cases in which this problem has been raised 
have produced a variety of conflicting rules as to what law should govern.’s 
Regulation by the states perpetuates this uncertainty and lack of uniformity. 
Exclusive federal regulation of securities sales would eliminate the cost and 
delay of complying with many state laws and would give interstate securities 
dealers a uniform regulation, while still providing the necessary protection to 
purchasers. Unfortunately, the present Federal Securities Act does not accom- 
plish these objectives.” First, it explicitly provides that nothing in the act shall 
affect the jurisdiction of any state securities commission.*’ Thus instead of sim- 
plifying securities regulation, the act has complicated it still further. Overlap- 
ping state regulation could be eliminated by a provision that any state regula- 
tion on any subject covered by the federal act shall be superseded thereby. A 
second shortcoming of the federal act is that it does not provide all the protec- 
tion for purchasers which might be desired. Thus a recent narrow interpretation 


The Ohio and Illinois Acts are examples. Ohio Code Ann. (Throckmorton, 1948) 
§ 8624(1)—49; Ill. Rev. Stat. (1947) c. 1214, §§ 96-137. 


™ The Blue-Sky cases. Hall v. Geiger-Jones Co., 242 U.S. 539 (1917); Caldwell v. Sioux 
Falls Stock Yards Co., 242 U.S. 559 (1917); Merrick v. Halsey & Co., 242 U.S. 568 (1917). 


*s Determination of the Validity of Interstate Transactions: State Blue-Sky Laws, 51 
Harv. L. Rev. 155 (1937); Liability for Interstate Sales of Securities under State Blue-Sky 
Laws, 31 Calif. L. Rev. 95 (1942). 


% 48 Stat. 74-92 (1933), 15 U.S.C.A. § 77(a)-(aa) (1941). 
*1 48 Stat. 85 (1933), 15 U.S.C.A. § 77(r) (1941). 













388 THE UNIVERSITY OF CHICAGO LAW REVIEW 


of the federal act by the Court of Appeals for the Seventh Circuit denied the 
protection of the act to a purchaser where the misrepresentations sued on were 
made neither by means of some interstate method of communication nor by 
means of the mails, although the transaction came within the purview of the act 
in other respects.** This defect could be overcome by a provision that civil and 
penal remedies shall be available for any misrepresentation made by any means 
and in any connection with a sale of securities by means of interstate com- 
munication or of the mails. 

But the securities selling industry probably would find exclusive control in 
the federal government more distasteful than inconsistent state regulation. Fur- 
thermore, wide divergence exists as to what exclusive federal regulations should 
contain. Therefore perhaps the most satisfactory solution that can be hoped for 
would be the inclusion of provisions in the state acts requiring state administra- 
tive agencies to accept for their mechanical requirements copies of documents 
prepared pursuant to the federal act, and requiring exercise of regulatory powers 
on the basis of information therein.”* 

It seems likely that the zeal of the state courts for protecting state citizens 
will cause these courts to follow the lead of the Virginia court in the present 
case and take full advantage of the wide discretion given them in the Inier- 
national Shoe and Hoopeston decisions. Pending disposition of the present case 
by the Supreme Court of the United States may settle the matter.** As it stands, 
in the absence of the suggested federal legislation or of specific exemptions in the 
state acts, dealers in interstate securities transactions by mail, telephone or 
telegraph probably will be forced to comply with the Blue-Sky Laws of every 
state in which they have purchasers. The result will be the exercise by the states 
of a significant portion of the power delegated to Congress by the Constitution 
of the United States to regulate commerce among the states.*" 


LIMITATION OF SHIPOWNERS’ LIABILITY: SUBSTANCE 
OR PROCEDURE? 

According to early maritime codes and the subsequent general maritime law, 

the liability of a shipowner was limited to his interest in the ship.' But since the 

nineteenth century decline of the general maritime law, diverse methods of com- 


** Kemper v. Lohnes, 173 F. 2d 44 (C.A. 7th, 1949). 

** Compare the present Indiana provisions. Ind. Stat. Ann. (Burns, 1933) § 25-836(cc). 

# Probable jurisdiction has been noted and the case transferred to the summary docket. 
69 S. Ct. 1496 (1949). 

U.S. Const. Art. I, § 8. 

* The Consolato del Mare, probably compiled by private individuals in the Middle Ages by 
order of the kings of Aragon, ‘‘expressly limits the liability of the part owner to the value of 
his share in the ship.” The Main v. Williams, 152 U.S. 122, 126 (1894). This code eventually 
“‘became the common lew of all the commercial powers of Europe.” 3 Kent Comm. 10; see 
The Rebecca, 20 Fed. Cas. 373, No. 11, 619 (D.C. Me., 1831). 
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puting the limit have been developed in different countries.’ Conflict-of-laws 
problems have been the result. The solution of these problems may be found in 
the application of choice-of-law rules which tell the forum whether it should de- 
cide a legal problem by its own law or by the law of some other jurisdiction. 
However, even if the forum is referred to the law of another jurisdiction by its 
choice-of-law rules, it will not apply that portion of the foreign law which is 
classified for the purpose of conflict of laws as procedure. Whether limitation of 
shipowners’ liability should be classified as substance or procedure is the prob- 
lem raised by the recent case of Black Diamond v. Siewart.4 There an American 
ship, while proceeding down the Schelde river in the territorial waters of Bel- 
gium, collided with a British steamer. The British ship sank with all her cargo 
and her chief steward was killed. In backing away from the wreck it had caused, 
the American ship damaged the bank of the Schelde. The United States as 
owner and the Black Diamond Steamship Corporation as bareboat charterer, 
upon being pressed with claims of approximately $1,000,000 and anticipating 
the filing of more claims, brought a petition for a limitation of liability. If the 
American limitation were to be applied, the petitioners’ liability could be no 
more than $1,000,000, the value of the ship.‘ The petitioners insisted, however, 
that their liability was limited by the law of Belgium, inasmuch as the tort oc- 
curred in Belgian waters and the general choice-of-law rule is that problems of 
the law of torts are to be decided according to the law of the place where the al- 
leged tort occurred. Under Belgian law‘ a shipowner’s liability may not exceed 
the product of eight British pounds sterling multiplied by the tonnage of the 
ship, which in the case at hand would amount to $325,000. The matter at issue 
in the appeal to the Supreme Court was the amount of the bond to be filed where 
the applicable substantive liability limit was in doubt. The Court of Appeals for 
the Second Circuit had thought that the amount of the bond and the applicable 
liability limit bore no relation to each other. The Supreme Court, through Jus- 


* In addition to the growth of divergencies as to the kind of damage for which the ship- 
owner’s liability would be limited, the English and Uniform Convention systems, both widely 
copied, base the liability limitation upon the product of a constant sum of money multiplied by 
the tonnage of the ship. For detailed studies of the different systems see 3 Benedict on Ad- 
miralty § 543 (1940); Kuhn, International Aspects of the Titanic Case, 9 Am. J. Int. L. 336 
(1915); Sprague, Limitation of Ship Owners’ Liability, 12 N.Y.U.L.Q. Rev. 568 (1935); Mari- 
time Law Association, Report on History and Present Status of Domestic and Foreign Laws 
veune Limitation of Shipowner’s Liability (1935); see also The Main v. Williams, 152 
S. 122 (1894). 


3 336 U.S. 386 (1949). 
*R.S. § 4285, as amended 49 Stat. 1480 (1936), 46 U.S.C.A. § 185 (Supp. 1949). 


5 Belgium has ratified the International Convention for the Unification of Certain Rules re- 
lating to the Limitation of the Liability of Owners of Seagoing Vessels, signed at Brussels on 
August 25, 1924. 

* The court of appeals found that the petitioners had ‘impaled themselves on the horns of 
a dilemma.” The dilemma arose in the following manner: The statute provides that “[t}he 
vessel owner, within six months after a claimant shall have given to or filed with such owner 
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tice Frankfurter, reversed the decision, remanded the case, and instructed that 
“the question of what law governs the substantive limit of liability should be 
determined upon remand in advance of the proof of individual claims.” He left 
to the lower court the determination of the proper law governing the substan- 
tive limit, saying that “if it is the law of Belgium that the wrong creates no 
greater liability than that recognized by the Convention of 1924, we cannot, 
without more, regard our own statutes as expanding the right to recover. . . . If, 
on the other hand, the Convention merely provides procedural machinery by 
which claims otherwise created are brought into concourse and scaled down to 
their proportionate share of a limited fund, we would respect the equally well 
settled principle that the forum is not governed by foreign rules of procedure. 
We leave open the choice between these opposing hypotheses. Nor do we mean 
to imply that these apparently clear-cut alternatives are exhaustive.” 

It would appear that Justice Frankfurter has misstated the “well settled 
principle” of the conflict of laws concerning substance and procedure, for these 
terms as used in the conflict of laws are exhaustive alternatives. Had the correct 


written notice of claim, may petition a district court of the United States of competent juris- 
diction for limitation of liability within the provisions of this chapter, as amended, and the 
owner (a) shall deposit with the court, for the benefit of claimants, a sum equal to the amount 
or value of the interest of such owner in the vessel and freight, or approved security therefore 

. . or (b) at his option shall transfer, for the benefit of claimants, to a trustee to be appointed 
by the court his interest in the vessel and freight... .” Petitioners had argued that their 
liability should be limited to $325,000 by application of the Belgian statute. They concluded 
that although their ship was worth $1,000,000 they should only be required to put up a bond of 
$325,000. Otherwise, they reasoned, the only result which would follow from any bond over 
$325,000 would be excess profit for the bonding companies. The Circuit Court relied upon three 
decisions: The Aquitania, 20 F. 2d 457 (C.C.A. ad, 1927); Curtis Bay Towing Co. v. Tug 
Kevin Moran, 159 F. 2d 273 (C.C.A. 2d, 1947); The George W. Fields, 237 Fed. 403 (D.C. 
N.Y., rors). These three decisions held that where aggregate claims against a shipowner can 
by no possibility exceed the value of the ship, a proceeding under R.S. § 4285 would not lie. 
The Circuit Court thought that the petitioners had impaled themselves upon the horns of a 
dilemma because, “‘{i]f in fact the limit of all their liabilities is $325,000 and their ship is worth 
$1,000,000, they have no right to commence such a proceeding as this at all, and are confined 
to asserting their privilege as a defense to any suits which may be brought against them. . . . 
If on the other hand they are wrong and the liabilities may go beyond $325,000, on their own 
argument the bond they propose is too small.” United States v. Stewart, 167 F. 2d 308, 309 
(C.C.A. ad, 1948). 

Justice Frankfurter was able to resolve the dilemma by reasoning that “‘a sum equal to the 
amount or value of the interest of such owner in the vessel or freight,” as used in R.S. § 428s, 
means the substantive limit of the owner’s liability. However, even though under Justice 
Frankfurter’s interpretation of the statute the petitioners could file the smaller bond if their 
substantive limit of liability were below the value of their interest in the ship and freight, in the 
case at hand the applicable substantive limit was the issue in question. Justice Frankfurter 
therefore required the Black Diamond Steamship Corporation to post a bond for the value of 
the ship and freight, “‘not because § 4285 demands it, but as an exercise of its power to preserve 
the status quo pending appeal.” Black Diamond v. Stewart, 336 U.S. 386, 399 (1949). Justice 
Jackson, dissenting, pointed out that “‘{ojur statute is clear: § 4283 fixes the maximum liability 
at ship plus freight and § 4285 sets the minimum security at the same figure. To provide any 
other limit of liability or security is to rewrite both sections.” Ibid., at 400. 


7 Black Diamond v. Stewart, 336 U.S. 386, 396 (1949). 
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test for classifying foreign legal rules been applied, the problem of determining 
the amount to which the liability of a shipowner may be limited would be 
classified as one of substantive law. This result is supported by an analysis of 
the theory of choice-of-law rules as accepted by leading modern authorities.* 

Conflict-of-laws doctrines are based essentially on the concept of justice. 
Laws are said to be just by a particular society if they correspond to the moral 
and social value judgments which are held by that society. In almost every 
society one of the most important of these value judgments is that men’s 
reasonable expectations ought to be fulfilled. Where the law differs from one 
jurisdiction to another three special types of expectation reasonably arise. First, 
since people often engage in transactions which have contacts with more than 
one jurisdiction, they reasonably expect that legal controversies which contain 
significant contacts with foreign jurisdictions will be adjudicated by the forum. 
In the second place, people expect that the obligations arising from any event 
will be adjudicated in a uniform way, no matter where the case may happen to 
be litigated. Finally, people frame their expectations with reference to the legal 
system with which their legal relationships have the most significant contacts at 
the time of the event in question, and expect that the law of that jurisdiction 
will govern those relationships. 

Conflict-of-laws rules are an attempt to fulfill these expectations. The first 
type was met by the development of modern jurisdictional rules. The last two 
can be fulfilled only when courts will occasionally decide cases by the law of an- 
other jurisdiction. Choice-of-law rules lead to this result, for they tell the forum 
to what law it should look to decide a particular legal problem. These rules are 
applied by the court only after it has “characterized” the various legal problems 
in a case, for choice-of-law rules are formulated in terms of particular legal prob- 
lems. For example, to determine whether a defendant is liable for negligently 
striking and injuring the plaintiff, a court would first classify the question as a 
problem of the law of torts. To determine what law to apply to the case, the 
court would then look to the choice-of-law rule for problems of the law of torts 
and would find that such problems are decided according to the law of the place 
where the alleged tort occurred. After the proper law has been selected for each 
legal problem of the case, the court must then decide the extent to which this 
law is applicable. In the vast majority of cases, all the significant contacts are 
with the forum, and the court does not hesitate to apply the local law in its 
entirety. For if it is just that the forum’s law should apply to a legal problem, it 
is just that the entire law of the forum should be used so that particular rules 
will not be applied out of their context within the system. Likewise, if the 
parties’ justified expectations are dependent upon foreign law, that law, except 
for choice-of-law rules, should be applied in its entirety. This enables the forum 

* The analysis developed here is a synthesis of the views presented in the following works: 
Hancock, Torts in the Conflict of Laws c. iv (1942); Rabel, The Conflict of Laws: A Compara- 


tive Study vol. II, c. 27 (1947). See also Stumberg, Principles of Conflict of Laws 148 (1947); 
Cook, “Substance” and “‘Prdcedure” in the Conflict of Laws, 42 Yale L.J. 333 (1933). 
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to achieve the same result as would have been reached had the case been liti- 
gated in the foreign jurisdiction.® 

Three limitations, often confused in practice, may be placed upon this other- 
wise sweeping reference. First, a statute of the forum may have displaced the 
otherwise applicable choice-of-law rules by declaring that regardless of the 
significant contacts of the case the law of the forum is to be applied. Second, 
where the forum does not wish to decide a case in a fashion entirely contrary to 
local notions of justice, it may refuse to enforce the foreign law on grounds that 
it would violate the public policy of the forum. This public policy may be found 
embodied in a statute, in the case law of the jurisdiction, or merely in the judges’ 
interpretations of community sentiment. The third limitation arises insofar as 
application of the foreign law would involve taking steps for which the forum’s 
courts are not organized or equipped. For example, if referred to French law 
an American court would not be able to carry on the trial in the French language 
as is requi+ 1 by French law and would properly refuse to enforce that rule. 
When the forum refuses to apply a foreign rule of law on this ground, it classi- 
fies that rule as procedural and applies the corresponding rule of its own. 
Otherwise, the foreign rule of law is classified as substantive and is applied by 
the forum. It is obvious, therefore, that as used in the conflict of laws the words 
substance and procedure are exhaustive alternatives. 

Taken in its context in the Black Diamond case, Justice Frankfurter’s state- 
ment that “the forum is not governed by foreign rules of procedure,”** indicates 
that he thinks the proper test for classification of a foreign legal rule as substan- 
tive or procedural lies in an analysis of the function of the rule in the foreign 
legal system. However, no matter what the significance of the shipowner’s 
liability limit in the Belgian legal system, had the case been litigated in Belgium 
the Belgian courts would have applied their own limitation, unless, of course, 
under their choice-of-law rules, they would have been referred to some other 
legal system. Likewise, it would be illogical for the forum to refer to foreign law 
in order to achieve uniformity of decision and thereby to fulfill justified expec- 
tations of the parties to the dispute, and then refuse to apply a particular rule 
of the forum law merely because the foreign jurisdiction for some reason entirely 
unconnected with the case at hand classified its rule as procedural. It would be 
equally illogical to classify a foreign rule as procedural merely because the 
forum had previously labeled the type of rule as procedural for some purpose 
unconnected with the conflict of laws. 

It is important to note that when a court classifies a foreign rule as pro- 
cedural, it is refusing to step completely into the shoes of the foreign courts. 

* This is not to forget, of course, that a single case may have more than one legal problem 
in it, and that consequently the forum may be referred to more than one foreign law. See 
Buckeye v. Buckeye, 203 Wis. 248, 234 N.W. 342 (1931), where the court failed to see this 
problem. The case was criticized in 31 Col. L. Rev. 884 (1931); 44 Harv. L. Rev. 1138 (1931); 
29 Mich. L. Rev. 1072 (1931); 79 U. of Pa. L. Rev. 804 (1931); 6 Wis. L. Rev. 103 (1931). 


*° 336 U.S. 386, 396 (1949). 
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This refusal cannot be supported by any notions of justice relevant to the par- 
ticular case at hand, because, by hypothesis, the court has looked to the foreign 
law in order that the case might be decided in accordance with its “proper” law. 
Thus, the forum ought to restrict the classification of problems as procedural as 
much as is compatible with the effective administration of justice. 

Turning to the problem of determining to what extent the limitation of a 
shipowner’s liability is a matter of substance or procedure, it follows that the 
rule stating the maximum amount of liability should be classified as substantive 
to the extent that the application of a foreign liability limit would not interfere 
in any way with the smooth running of the American judicial machinery. It is 
true that in every legal system the limitation of liability is part of a complicated 
legislative scheme. But this should not be cause for hesitation since the distinc- 
tion between the substantive and procedural rules within the statutes is quite 
simple. The actual monetary limitation may easily be abstracted from all the 
provisions which would interfere with those rules of the forum that indicate by 
what steps the shipowner may obtain a liability limit. Thus the notices to be 
sent and the various papers to be made out are part of the forum’s machinery 
which has been set up to handle this specific situation. Deviation from these 
rules might indeed be inconvenient. Application of the actual monetary limit 
itself, however, presents no such difficulties. 

An analysis of the results of classifying the determination of the amount of a 
shipowner’s liability limit as procedural fortifies the above answer. If pro- 
cedural, then the jurisdiction with the highest limit becomes a haven for claim- 
ants, while the jurisdiction with the lowest limit will become desirable to ship- 
owners. The owner of a ship which has caused some damage races for a low- 
liability port. The claimant tries to catch the shipowner in a high-liability port. 
Uniformity in this situation is impossible and the mere existence of such a race 
should not be countenanced by any rational legal system. On the other hand, if 
the limitation is substantive the rights and duties are fixed as of the moment of 
the occurrence of the controversial event. This result is in accord with the 
majority of continental European courts, which do not hesitate to apply the 
foreign limitation of liability as a matter of substance." 

If the foregoing analysis is correct, The Titanic™ should be re-examined. The 
British ship Titanic on her maiden voyage from England struck an iceberg on 
the high seas and sank. The owners petitioned for a limitation of liability in an 
American court. The case of The Scotland" previously had decided that foreign 
shipowners could obtain a limitation of liability in American courts, and had 
indicated by dicta that the law of the flag would govern the existence of the 
owner’s liability where the accident was on the high seas. Thus the question for 
decision in The Titanic was whether British law applied to the limitation of 
liability as well as to the existence of liability, or whether the American limita- 

™ Rabel, op. cit. supra note 8, at 353. 

8 933 U.S. 718 (1914). 3 105 U.S. 24 («881). 
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tion of liability would govern irrespective of the law to which choice-of-law rules 
would otherwise refer. Since the American statute has left the scope of its ap- 
plication unformulated, the Supreme Court had to resort to general principles. 
Justice McKenna thought that The Scotland authorized application of the 
British limitation of liability. Although Justice Holmes, for the majority, rea- 
soned that under the The Scotland the American statute should be applied, his 
conclusion appears questionable. In The Scotland Justice Bradley had addressed 
himself to different problems—whether British or American law governed the 
existence of liability and whether a foreign shipowner could avail himself of the 
American limitation of liability machinery. 

So the problem remains: Upon what ground did The Titanic refuse to apply 
the British limitation of liability, which by general choice-of-law rules would 
have been applied? As previously stated, there are only three types of limita- 
tions upon an otherwise applicable reference to foreign law. Therefore, The Ti- 
tanic must have held either that the American statute required that American 
law be applied regardless of the otherwise applicable choice-of-law rule; or that 
the application of the foreign limitation would be contrary to the public policy 
embodied in the statute; or finally, that limitation of liability must be classified 
as procedure. 

The choice is not readily apparent. A study of The Titanic opinion and of a 
similar case, Emery v. Burbank, decided nineteen years earlier when Holmes 
was a judge of the Massachusetts Supreme Court, leads to the conclusion that 
he did not have the distinctions clearly in mind. In both cases, faced with a 
statute of undetermined scope, Holmes resolved the ambiguity in favor of 
broad application without articulating an analytical argument. The Titanic may 
perhaps best be explained by noting that Holmes failed to make any distinction 
between the provisions of the limitation statutes which outline the steps to be 
taken by a shipowner in obtaining a liability limit, and the substantive limit 
itself. Faced with the choice of applying the British statute in its entirety or the 
American statute, he would be naturally inclined to favor the American statute; 
for American judicial machinery was not organized to take all the various steps 
required by the British statute. 

The Black Diamond case gives the Supreme Court the opportunity to choose 
—in a sense has already forced the choice—between the three types of limita- 
tions. The Court appears to have rejected the view that the American statute 
substitutes its provisions for the otherwise applicable choice-of-law rules, by 
stating in the Black Diamond opinion that “if, indeed, the Belgian limitation 
attaches to the right, then nothing in The Titanic stands in the way of observing 
that limitation.”"* By remanding the case and instructing the lower court to de- 
termine whether the Belgian limitation of liability is a matter of substance or 
procedure, the Supreme Court has implicitly denied that The Titamic decided 
that problem, and the Court has become implicitly aligned with the authorities 
holding that The Titanic was a “public policy” decision. Yet it is difficult to con- 

4 163 Mass. 326, 39 N.E. 1026 (1895). 18 336 U.S. 386, 395 (1949). 
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ceive that the American statute purports to declare that the enforcement of a 
foreign limitation of liability would be offensive to our notions of justice, while 
at the same time enacting a limitation of liability substantially like those of 
foreign countries. If, on the other hand, the distinction is made between the 
substantive limit of liability and the steps whereby this limit may be obtained 
by a shipowner, the applicable policy arguments relevant to the conflict of laws 
all are in favor of the restricted scope of the statute. If these policy arguments 
and the correct conflict-of-laws theory were followed, the American courts would 
apply the monetary limit of the American statute only when referred to that 
statute by choice-of-law rules. But as matters now stand, insofar as The Titanic 
limits the applicability of foreign limitation of liability statutes, it operates as 
a last remnant of the idea that each nation should mete out the law of nations 
as it interprets that law. This notion has long been repudiated and has been 
superseded by the conflict of laws, a legal technique based upon a more realistic 
appraisal of world conditions.”* 


LEGAL STATUS OF INFANT EN VENTRE SA MERE 
Traditionally the question of whether an infant can sue for injuries sustained 
while en ventre sa mére’ through the negligence of others has been answered in 
the negative.’ The principal reasons given for denying recovery have been: 
6 A recent article in the Columbia Law Review agrees that The Titanic should be re- 


examined. Knauth, Renvoi and Other Conflicts Problems in Transportation Law, 49 Col. L. 
Rev. 1 (1949). Concerning the Black Diamond case, the author notes that three different suits 


are being brought against the owners. The British shipowners are suing in England, the cargo 
owners are suing in the United States, and a wreck removal suit will be brought in Belgium. 
He points out that if the United States and Great Britain both declare the limitation of 
liability to be a matter of procedure, ‘‘the parties plaintiff, by artfully dividing their lawsuits 
these very three States (each of which has a statute limiting a shipowner’s liability) 
declared by all three States, and may succeed 

times the Belgian limitation 


The Titanic will contribute to this result, although, “(t]he Court’s ruling on the limitation 
point has always been a matter of some doubt, and it may now be re-examined in the Mergan- 
ser-Norwalk Victory litigation [the Black Diamond case].” 

The term “‘en ventre sa mére” refers to a child still within the mother’s womb. 


* Dietrich v. Inhabitants of Northhampton, 138 Mass. 14 (1884); Stemmer v. Kline, 128 
N.J.L. 455, 26 A. 2d 489 (1942); Ryan v. Public Service Coordinated Transport, 18 N.J. Mise. 
429, 14 A. ad 52 (1940); Berlin v. J. C. Penney Co., 339 Pa. 547, 16 A. ad 28 (1940); Smith v. 
Luckhardt, 299 Ill. App. 100, 19 N.E. 2d 446 (1939); Newman v. Detroit, 28: Mich. 60, 274 
N.W. 710 (1937); Magnolia Coca Cola Bottling Co. v. Jordan, 124 Tex. 347, 78 S.W. ad 944 
(1935); Stanford v. St. Louis & San Francisco Ry. Co., 214 Ala. 611, 108 So. 566 (1926); Drob- 
ner v. Peters, 232 N.Y. 220, 133 N.E. 567 (1921); Lipps v. Milwaukee Electric Ry. & Light 
Co., 164 Wis. 272, 159 N.W. 916 (1916); Nugent v. Brooklyn Heights Ry. Co., 154 App. Div. 
667, 139 N.Y. Supp. 367 (1913); Walker v. Great Northern Ry. Co. of Ireland, 28 L. R. Fr. 69 
(1891). Contra: Bonbrest v. Kotz, 65 F. Supp. 138 (D.C. 1946); Scott v. McPheeters, 33 Cal. 
App. 2d 629, 92 P. 2d 678 (1939) (om the basis of a California statute); Montreal Tramways 
v. Leveille, [1933] 4 Dom. L.R. 337; Cooper v. Blanck, 39 So. 2d 352 (La. App., 1923) 
(published in 1949). See also notes 12 and 13, infra. 

3 See Judge Pound's opinion in Drobner v. Peters, 232 N.Y. 220. 133 N.E. 567 (1921), in 
which he lists as reasons for denying recovery: 1) lack of authority, 2) practical inconvenience 
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(x) that the unborn child has no separate existence apart from its mother, and 
thus there is no individual to whom the tortfeasor owes a legal duty;¢ (2) that 
there is a lack of precedent for permitting the infant to recover;$ and that it is 
too difficult to prove that the injuries sustained by the unborn child were the 
result of the defendant’s negligence.‘ These reasons have been examined by 
textbook authors and other writers’ and rightly rejected by most of them. They 
have argued that since the interests of an infant en ventre sa mére have been pro- 
tected in criminal and property law,* there is no reason why these interests 
should not be protected under tort law. Lack of precedent and difficulties of 
proof of physical injury, particularly in view of the great advances medical 
science has made in recent years,’ should never be the grounds for denying re- 
lief. 

Although the writers have been almost unanimous in rejecting the tradition- 
al rationale for denying the unborn child’s claim, they have, nevertheless, ac- 
cepted the distinction made in some of the cases** between injury to a viable 
child and injury to a nonviable child.” It is said that recovery would be per- 


and possible injustice, 3) no separate entity apart from the mother and, therefore, no duty 
of care, and 4) no person or human being én esse at the time of the accident. 


‘ This was Judge Holmes’s rationale in the leading case of Dietrich v. ee 
hampton, 138 Mass. ee eee 
denying recovery. See also Prosser on Torts 188 (1941); 52 Am. Jur. 440 (1944). 


$ Smith v. Luckhardt, 299 Ill. App. 100, 19 N.E. ad 446 (1939). 
6 Magnolia Coca Cola Bottling Co. v. Jordan, 124 Tex. 347, 78 S.W. 2d 944 (1935). 


7 Prosser on Torts 188 (1941); Albertsworth, Recognition of New Interests in the Law of 
Torts, ro Calif. L. Rev. 461, 463 (1922); Frey, Injuries to Infants en Ventre sa Mére, 12 St. 
Louis L. Rev. 85 (1927); Straub, Right of Action for Pre-natal Injuries, 33 Law Notes 205 
(1930); 35 Ill. Bar J. 266 (1947); 20 So. Calif. L. Rev. 231 (1947); 26 Neb. L. Rev. 431 (1947); 
15 U. of Kan. City L. Rev. 66 (1947); 32 Corn. L. Q. 609 (1947). 

* The authorities on this point are voluminous. The following from a note in 44 Yale L. J. 
SE Ne eee tet ete tee a “It is not true, however, that for 

all purposes a child en ventre sa mére is non-existent, either physically or legally. Thus in the law 
of property he is és esse for all purposes which are to his benefit. He may take by descent or 
under a will or marriage settlement, have a guardian appointed, be made an executor, and, 
through his guardian, may secure an injunction to stay waste. The criminal law also regards 
him as a separate entity. Thus it has been held that when a child born alive dies as a result of 
prenatal injuries inflicted by an unlawful beating of the mother, the wrongdoer is guilty of 
murder. 


* See Maloy, Legal Anatomy and Surgery 669-87 (1930); Herzog, Medical Jurisprudence 
§§ 860-975 (1931). 

*° This distinction, which is also of significance in the abortion cases in criminal law, was 

by Holmes in the Dietrich case and followed in almost all of the subsequent cases 

dealing with prenatal injuries. In Lipps v. Milwaukee Electric Ry. & Light Co., 164 Wis. 272, 

159 N.W. 916 (1916), the court denied recovery only because the rights of a nonviable child 

were involved. Both Bonbrest v. Kotz, 65 F. Supp. 138 (1946) and Cooper v. Blanck, 39 So. 


ad 352 (1923) which permitted recovery explicitly limited the holding to recovery for injury 
to a viable child. 


A viable child is one that is capable of living outside its mother’s womb and depends on 
its mother for sustenance only. The term is used here as describing a stage of foetal develop- 
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_ mitted only in the former situation, because the nonviable child is not an en- 
tity capable of suffering injury. Two recent cases, one in Minnesota” and the 
other in Ohio," permitted recovery on the basis of this distinction. In the former 
case, a viable child died prior to birth as result of the doctor’s negligence in 
treating its mother, while in the latter the infant plaintiff was injured when its 
mother fell from the steps of a bus operated by the defendant’s servants in a 
negligent manner. 

This “viable and nonviable” distinction has been defended on the ground 
that it reduces speculation as to whether the defendant’s negligence was the 
cause of the injury, and thus helps to surmount the difficult problem of proof." 
But if the reasons given above for investing the unborn child with a legal per- 
sonality are valid, this distinction is unsound, for it should make no difference 
at what stage of embryonic development the foetus is when injured. 

There is an interesting aspect of these “en ventre sa mére” cases which nei- 
ther the writers nor the cases have considered. Assuming that the personality 
and proof difficulties barring the unborn child’s recovery are discounted as un- 
sound, can the infant, consistent with modern theories of tort liability for neg- 
ligence, recover? Although it is obvious why the courts which did not recognize 
the infant as a legal entity did not address themselves to this problem, it is not 
so obvious why the few courts which did permit the infant to recover ignored 
this question. Perhaps these courts felt that the result of such an inquiry would 
be self-evident, for, as the infant en ventre sa mére is in a sense part of the 
mother, proof of negligence toward the latter would be proof that there was 
negligence toward the former. But if the infant is to be recognized as a separate 
legal entity, its cause of action should be determined solely on its own merits. 
Present tort law in the United States has, to a great extent, rejected the policy 
of imposing unlimited liability.s Liability for negligence is discussed in such 
limiting terms as duty, foreseeability, or proximate cause, which cut down the 
responsibility of a negligent defendant to the point where his legal liability is 
commensurate with his wrong. Judge Cardozo, in Palsgraf ». The Long Island 
R. Co.** discussed some of the principles limiting liability in negligence cases."” 


tent. 1t should be noted, however, that medical science regards the child as in being from the 
moment of its conception. See note 9 supra. 

™ Verkennes v. Corniea, 38 N.W. 2d 838 (Minn., 1949) (personal representative of infant 
permitted to maintain action under a wrongful death statute). 

*3 Williams v. Marion Rapid Transit, Inc., 87 N.E. 2d 334 (Ohio, 1949). 

™ See 15 U. of Kan. City L. Rev. 66 (1947). 

*8 See Holmes, The Common Law 105 (1881). 

* 248 N.Y. 330, 162 N.E. 99 (1928). 

*? This opinion has been the object of much discussion, and various interpretations of Car- 
dozo’s opinion have been offered. See Gregory, Proximate Cause in Negligence, A Retreat 
from Rationalization, 6 Univ. Chi. L. Rev. 36 (1938); Prosser on Torts, 184 (1941); Seavey, 
ee enna ie 52 Harv. L. Rev. 372, 381 (1939); Green, Judge and 

ury 244 (1930). 
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Negligence, he said, is a term of relationship. The defendant, to be negligent, 
must be negligent with respect to a particular person, and the hazard which his 
negligence has set up must foreseeably be capable of causing an injury to that 
individual.* “The risk reasonably to be perceived defines the duty to be obeyed, 
and risk imports relation; it is risk to another or to others within the range of 
apprehension.””*® 

If, then, negligence is a matter of relation which must be founded upon the 
foreseeability of the hazard causing harm to the person injured, can the infant 
plaintiff in the prenatal injury cases recover? The result may depend on whether 
the tortfeasor is, or should be, aware of the existence of the unborn child.” 
Where, as in the medical malpractice cases, the infant’s presence is or should 
be known, it is foreseeable that the negligence of the tortfeasor may cause in- 
jury, and the infant should certainly be permitted to recover.” 

A more difficult problem arises in the automobile or train accident situation 
where the defendant is unaware of the existence of the infant en ventre sa mére, 
and where to hold him liable for the injuries suffered by the unborn child may be 
imposing upon him too great a financial responsibility. In a much discussed 
Wisconsin case,” the court refused to hold the defendant liable for the death of 
a mother who suffered a miscarriage on seeing her son run down by the defend- 
ant. The imposition of such a duty on the tortfeasor, the court believed, would 
be imposing liability wholly out of proportion to the culpability of the negligent 
party. This reasoning is applicable here. If it is assumed that there will always 
be a certain proportion of women pregnant then the defendant can reasonably 
be expected to contemplate the possibility that his negligence may result in in- 
jury to an infant en ventre sa mére, and he should be held liable. But if such an 
assumption is not made, then, by holding the defendant liable, an unreasonable 
burden would be placed upon a negligent tortfeasor, for the risk here is one that 
is not reasonably to be perceived. 

The same difference in result might ensue if these cases are determined on 
the basis of a “proximate cause” rationale. The particular result will depend on 
what theory of liability the term “proximate cause” represents. If, in accord 
with what is widely held to be the English view,” a defendant is held liable for 

8 The cases dealing with liability for negligent use of words seem to lend support to this 
theory. See Ultramares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931); Courteen Seed 
Co. v. Hong Kong & Shanghai Banking Corp., 245 N.Y. 337, 157 N.E. 272 (1927); Jaillet v. 
aoe 235 N.Y. 511, 139 N.E. 714 (1923); Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 

75 (1922). 

9 Palsgraf v. The Long Island Ry. Co., 248 N.Y. 339, 344, 162 N.E. 99, 100 (1928). 

*° See Boggs’s dissent in Allaire v. St. Luke’s Hospital, 184 Ill. 359, 56 N.E. 638 (1900). 

* In Bonbrest v. Kotz, 65 F. Supp. 138 (D.C. 1946), the infant plaintiff was injured through 
the malpractice of the surgeon in removing it from its mother’s womb. The court held that the 
plaintiff's complaint stated a good cause of action. 

** Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 (1935). 


*3 Smith v. London & South Western Ry. Co., L.R. 6 C.P. 14 (1870); In re Polemis, [1921] 
3 K.B. 560; Hambrook v. Stokes, [1925] 1 K.B. 141. Here the court permitted the plaintiff to 
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all the consequences that can be traced to his negligence whether the hazard 
thereby set up is foreseeable or not, the defendant, in these prenatal injury cases, 
should be held responsible. If, however, a court feels that a defendant’s negli- 
gence is the proximate cause of a plaintiff’s injury only if the hazard to the plain- 
tiff can be foreseen,”4 then the tortfeasor may or may not be held liable depend- 
ing on whether the hazard set up was foreseeable. 

The treatment of the responsibility of the defendant to the infant as an or- 
dinary question of liability for negligence gives rise to another problem: The 
infant plaintiff may be met with the defense that the contributory negligence 
of the mother should be imputed to it and thus bar its recovery. Some of the 
older cases did recognize the defense of imputed contributory negligence where 
an extremely young child, negligently allowed by its parents or guardians to be- 
come exposed to danger, was injured by a negligent defendant. These decisions 
were based on the argument that the custodian was the infant’s agent for its 
care and thus, with respect to third persons, the neglect of the agent was the 
neglect of the infant. The later cases repudiated this reasoning™ and permitted 
the child to recover on the ground that the guardian or parent was not the agent 
of the infant, but of the law. There was, therefore, no relationship on which to 
base the imputation of negligence.”” The result in these latter cases seems to be 
the preferable one. Ordinarily, the plaintiff who has been contributorily negli- 
gent is prevented from recovering not because of any solicitude for the tort- 
feasor, but rather because of a policy of the law against permitting a party to 
profit by his own lack of prudence and care.** However, this reason does not 


recover on facts almost identical with those in Waube v. Warrington, 216 Wis. 603, 258 N.W. 
497 (1935). 


*4 Proximate cause can also be used to describe the proposition that even if the defendant 
was negligent in some respects and even if the negligence was in fact causally contributive to 
the harm complained of, the court will nevertheless direct a verdict for the defendant if, in its 
opinion, the eventuality complained of was not a foreseeable incident of the defendant’s negli- 
gence: Wood v. Pa. Ry. Co., 177 Pa. 306, 35 Atl. 699 (1896); Hoag v. Lake Shore & Michigan 
Southern Ry. Co., 85 Pa. 293 (1877); Ryan v. N.Y. Central Ry. Co., 35 N.Y. 210 (1866). 


*s The leading case for this view is Hartfield v. Roper, 21 Wend. (N.Y.) 615 (1839). 


** Warren v. Manchester St. Ry., 70 N.H. 352, 47 Atl. 735 (1900); Newman v. Phillipsburg 
Horse Car Ry. Co., 52 N.J.L. 446 (1890); Bellefontaine & Indiana Ry. Co. v. Snyder, 18 Ohio 
St. 399 (1868). These cases set the pattern for all the modern cases on this point. 


*7 Underlying the cases permitting the child to recover in spite of the negligence of its parent 
or guardian is the view that the relationship required for the imputation of negligence is such 
that the child plaintiff, if he were being sued as a defendant for the negligence of the parent, 
would be held vicariously liable. Since it is manifest that the child cannot be so held, these 
cages have said that it would not be logical to impute the guardian’s negligence. But, it has 
been maintained by Gregory in his articles on Imputed Contributory Negligence in 2 Univ. 
Chi. L. Rev. 173 (1935) and 41 Yale L.J. 831 (969). that this requirement is unsound because 
the reason behind the imposition of vicarious liabiiity—that of providing a financially respon- 
sible defendant for an injured party to sue—is not the reason for the imputation of negligence. 


** In Bellefontaine & Indiana Ry. Co. v. Snyder, 18 Ohio St. 399, 409 (1868) the court listed 
as the reasons for barring a contributorily negligent plaintiff’s claim: (1) the mutuality of 
wrong involve | would entitle each party alike, where both are injured, to an action against the 
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apply when the rights of an infant injured while en ventre sa mére are under 
consideration, for the child has been guilty of no wrong or omission. Otherwise 
a great injustice might be done if financial protection were to be denied to a 
youngster who may have suffered a permanent injury. 


CONSIDERATION OF PUNISHMENT BY JURIES 


It is frequently stated that juries in criminal cases are to determine the ques- 
tion of guilt or innocence from the evidence alone and that a consideration of 
the severity of the penalty to be imposed should not influence their verdict.' 
Observance of this rule is essential to the preservation of the doctrine of “rea- 
sonable doubt,” since the slightest consideration of a light sentence or of a 
quick parole may exert just the degree of influence necessary to persuade the 
doubtful juror to agree to a verdict of guilty. Moreover, since juries are not to 
be judges of the law,‘ they should not be given the opportunity to decide that 


other, (2) it is unfair to allow a party to recover for his own wrong, and (3) it is a policy of 


the law to make the personal interests of the parties dependent upon their own prudence and 
care. 


* People v. Sherman, 264 App. Div. 274, 35 N.Y.S. 2d 171 (1942); People v. Warner, 289 
Mich. 516, 286 N.W. 811 (1939); State v. Doucet, 177 La. 63, 147 So. 500 (1933); State v. Luns- 
ford, 163 Wash. 199, 300 Pac. 529 (1931); State v. Bell, 206 Iowa 816, 221 N.W. 521 (1928); 
People v. Santini, 221 App. Div. 139, 222 N.Y. Supp. 683 (1927); Liska v. State, 115 Ohio St. 
283, 152 N.E. 667 (1926); State v. Kernan, 154 lowa 672, 135 N.W. 362 (1912); State v. 
Satcher, 124 La. rors, 50 So. 835 (1909); State v. Gill, 14 S.C. 410 (1880). 


2 A well known definition of the term “reasonable doubt” is that expressed by Chief Justice 
Shaw in Commonwealth v. Webster, 5 Cush. (Mass.) 295, 320 (1850). It is “that state of the 
case, which, after the entire comparison and consideration of all the evidence, leaves the minds 
of jurors in that condition that they cannot say they feel an abiding conviction, to a moral cer- 
tainty, of the truth of the charge. . . . The evidence must establish the truth of the fact toa 
reasonable and moral certainty—a certainty that convinces and directs the understanding and 
satisfies the reason and judgment... .” 

It is stated in Wigmore, however, that this degree of certainty is an “elusive and undefin- 
able state of mind.” He suggested that all efforts toward definition be abandoned and that 
juries be left to apply “reasonable doubt” as words of common usage. 9 Wigmore, Evidence 
§ 2497 (3d ed. 1940). 


3 “{Considering] that a very slight circumstance may affect the verdict, the danger from 
putting before the jury anything that may improperly influence their deliberations becomes 
more apparent.” Miller v. United States, 37 App. D.C. 138, 144 (1911). If the jury receives 
the impression that the penalty may not be serious, such impression will be almost certain 
to affect the verdict in doubtful cases. 


4A. L. L. Code of Crim. Proc. § 323 (1931); 23 C.J.S. Criminal Law § 1118, at 616 n. 57, 
58 (1940). To an extent the right to bring in a general verdict gives to a jury the power to 
determine the law as well as the facts by acquitting a defendant in opposition to the court’s 
instructions on the law. If this power is improperly exercised, the error is not remediable, since 
a defendant may not be tried twice for the same crime. It is usually stated that a jury has the 
power to disregard the law as explained by the court, but not the moral right to do so. Com- 
monwealth v. Castellana, 277 Pa. 117, 121 Atl. 50 (1923); Brown v. Commonwealth, 86 Va. 
466, 10 S.E. 745 (1890); 16 C.J. Criminal Law § 2273, at 922 n. 2 (1918). In some jurisdictions, 
however, it has been held that it is legally permissible for a jury to disregard a court’s instruc- 
tions on the law, and that the judge may give an instruction to/this effect. Hengstler v. State, 
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the punishment for a particular crime is too severe and, therefore, to acquit a 
defendant of whose guilt they are convinced. The ability of a jury to disregard 
the law has long been regarded as the chief justification for jury trials in criminal 
cases,5 but the reasoning in support of this view does not apply to punishment.‘ 
An examination of the powers given to juries in many jurisdictions, however, 
indicates that very often they are permitted to speculate on, and even to deter- 
mine, the punishment to be inflicted. The necessary separation of the question 
of punishment from the determination of the defendant’s guilt or innocence has 
therefore become increasingly difficult, if not psychologically impossible. 
Juries in six states are authorized by statute to accompany their verdicts in 
criminal cases with a recommendation of mercy;’ other jurisdictions permit 
such recommendations to be made even though no statutory authority has been 
conferred.’ In order that a jury may not be led to believe that a recommenda- 


85 Ind. 538, 189 N.E. 623 (1934); Bryant v. State, 205 Ind. 372, 186 N.E. 322 (1933); wey 
Criminal Law § 2273, at 922 n. 95, 96 (1918). An Lllinois statute making juries judges of the 
law as well as the facts was held unconstitutional. People v. Bruner, 343 Ill. 146, 175 N.E. 
400 (1931). 

5 Historically the ability of a jury to disregard the law by means of a general verdict has 
been the main reason why trial by jury is now regarded as a basic political right. Under the 
Stuarts in England trial by jury in criminal cases was an important safeguard against harsh 
laws and oppressive administration. Prior to the American Revolution the dispensing power 
of juries was regarded as an important protection against the enforcement of obnoxious legis- 
lation by royal governors. “Thus, from the beginning of American Law, we have thought of 
the jury in terms of . . . eighteenth-century contests between the colonies and royal authority, 
rather than as an effective tribunal for ascertainment of the facts in criminal prosecutions.” 
Nat’l Com. on Law Observance and Enforcement, Report on Crim. Procedure 23-28 (1931). 

At least one eminent authority has stated that the ability of juries to disregard the law is 
the main reason for preserving trial by jury in criminal cases, since the general verdict allows 
for the necessary flexibility of legal rules when the law can not concede that the application 
of the general rule may work an injustice in a particular case. Wigmore, A Program for the 
Trial of Jury Trial, 12 J. Am. Jud. Soc. 166 (1929). Another point of view, however, is that 
juries, by disregarding the law, greatly abuse the general verdict. “‘If any legal rules are too 
harsh, or for any reason undesirable, let us change them by statute. . . . It is surely folly to 
pretend to keep legal rules and leave their amendment or nullification to a series of legislatures 
each consisting of twelve men casually selected as jurors.” Frank, If Men Were Angels 88 
(1942). Both views can probably be reconciled by saying that juries should not disregard the 
law because they feel that it is undesirable, but that it is proper for them to set aside the 
generally desirable rule of law if it results in an injustice in a particular case. There is, of course, 
no way to assure that a jury will exercise its dispensing power in accordance with this distinc- 
tion. 

* The injustice of a general rule when applied to a specific case may well be a matter for the 
determination of a body representing a cross-section of the community. Wigmore, op.cit. 
supra note 5 at 166. But it does not follow that juries should be permitted to set aside the law 
because they feel that a particular penalty is too severe. Since punishment is now being de- 
termined on a more individual basis, the disposition of offenders is a problem for specialists 
in criminology and psychiatry. See infra note 27. 

7 Del. Rev. Code (1935) § 5330; Fla. Stat. (1941) § 919.23(1); Ga. Code (1948) § 27-2501; 
N.M. Stat. Ann. (1941) § 42-1302; Tenn. Code Ann. (Michie, 1938) § 10772; Utah Rev. Stat. 
Ann. (1933) § 103-28-4. Under these statutes recommendations by the jury are merely ad- 
visory; the court’s discretion in fixing the punishment is in no way limited. 


* It is the prevailing view that in the absence of statute the jury has no right to recommend 
mercy, but courts usually permit such recommendations to be made and treat them as sir- 
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tion of leniency will automatically reduce the punishment and thereby justify 
them in convicting a defendant whose guilt has not been proved beyond a rea- 
sonable doubt, it is important that a trial court exercise great caution when in- 
structing the jury as to the effect of a recommendation. Unfortunately, the cases 
indicate that frequently the proper degree of care is not exercised and that ap- 
pellate courts are often very lenient in upholding cases in which the trial court’s 
instructions regarding the jury’s right to recommend mercy might well have 
induced a verdict of guilty. 

In Warford v. State, for example, the testimony was conflicting, and the jury, 
after failing to reach a verdict, returned to the court room to inquire whether the 
defendant, if found guilty, could be given a suspended sentence. The judge re- 
plied that the jury could make a recommendation to that effect, and he strong- 
ly intimated that any recommendation they made would be followed.'® But 
when the jury returned a verdict of guilty and recommended suspension of 
sentence, the court refused to comply. On appeal, the defendant claimed that he 
had been seriously prejudiced since the judge had improperly induced a con- 
viction by leading the jury to believe that a suspended sentence would be grant- 
ed. The Arkansas Supreme Court nevertheless refused to reverse, stating that 
the judge was not legally bound to abide by the jury’s recommendation, that 
the court’s instructions did not constitute a promise to that effect, and that, 
even if they had, they could not be assigned as error since counsel for the de- 
fense had failed to register an objection at the trial." Two members of the court 
dissented on the ground that although the trial judge may not have directly 
promised that he would suspend sentence, it seemed certain that this was the 
inference made by the jury and that their verdict was undoubtedly induced by 

The authorities indicate clearly that a court’s promise or direct implication 
that it will show mercy is reversible error, since it will be considered an induce- 


plusage. They are advisory only and do not affect the validity of the verdict. See Annotations: 
17 A.LL.R. 1117, 1156, 1161-64 (1922); 87 A.L.R. 1362, 1370, 1372-74 (1933); 138 A.L.R. 
1230, 1245, 1250-53 (1942). 


* 216 S.W. ad 781 (Ark., 1949). The defendant was being tried for rape and carnal abuse, 
the penalty for which ranged from one year’s imprisonment to death. Ark. Stat. (Pope, 1937) 
§§ 3405, 3406. 


re “] have been making it a practice . . . if anybody is tried by a jury then I will let the ver- 
dict of the jury stand unless the jury makes recommendations.” 


™ The rule that appellate courts will not consider matters which the defendant failed to 
raise below has been criticised in its application to criminal cases on the ground that the 
concept of a fair trial demands that the defendant’s complaints be considered strictly on their 
merits. The assurance that no defendant will be convicted without a fair trial should not be 
sacrificed to demands for procedural efficiency, and it has been suggested that courts might 
better follow the procedure, already adopted in some jurisdictions, which permits appellate 
courts to review the entire record and to reverse whenever they feel that justice so requires. 
Appellate Review in Criminal Cases of Points Not Raised Below, 54 Harv. L. Rev. 1204, 
1213 (1941); A. L. I. Code of Crim. Proc. § 457 (1) (1931). 
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ment for a verdict of guilty when the jury is in doubt.” Very often, however, in 
answer to inquiries similar to that made by the jury in the Warford case, judges, 
instead of directly intimating what the effect of a recommendation would be, 
have given ambiguous answers which may or may not have been misleading. 
Juries have been told, for example, that their recommendations would be given 
due consideration; or, where juries have asked if they could recommend 
leniency, courts have frequently answered “yes,” but without adding that a rec- 
ommendation would not be binding.'* The authorities are about evenly divided 
as to whether such statements constitute error. One line of cases holds that it 
should not be assumed that jurors disregard their oaths and allow considerations 
of a possible lenient sentence to induce them to agree to a verdict of guilty.’ The 
cases which declare that such instructions do constitute error, on the other hand, 
assert that statements of this sort are well calculated to influence the verdict 
in doubtful cases, in which jurors often convict if they think that the penalty 
will be light."* 1t is impossible, of course, to determine whether in the cases cited 
any juror actually was persuaded to agree to a verdict of guilty because he be- 
lieved that a recommendation of mercy would affect the sentence. But in each 


12 Pendleton v. State, 211 Ark. 1054, 204 S.W. 2d 559 (1947); People v. Lynch, 284 N.Y. 
239, 30 N.E. 2d 577 (1940); People v. Santini, 221 App. Div. 139, 222 N.Y. Supp. 683 (1927); 
Bethel v. State, 162 Ark. 76, 257 S.W. 740 (1924); Pittman v. State, 84 Ark. 292, 105 S.W. 
874 (1907); State v. Kiefer, 16 S.D. 180, 91 N.W. 1117 (1902) (the judge stated that he had 
made it an invariable rule to follow the jury’s recommendations); McBean v. State, 83 Wis. 
206, 53 N.W. 497 (1892) (in answer to the jury’s question “if we bring in a verdict of guilty, 
can we depend on the clemency of the court?” the judge answered “‘yes’’). 


3 United States v. Parker, 103 F. 2d 857 (C.C.A. 3d, 1939); State v. Doucet, 177 La. 63, 
147 So. 500 (1933); State v. Sweat, 159 La. 769, 106 So. 298 (1925); State v. Knight, 34 N. M. 
222, 279 Pac. 947 (1929); State v. Kernan, 154 lowa 672, 135 N.W. 362 (1912); Territory v. 
Griego, 8 N.M. 133, 42 Pac. 81 (1895); State v. Murrel, 33 S.C. 83, 11 S.E. 682 (1890). 


4 United States v. Krulewitch, 167 F. 2d 943 (C.C.A. 2d, 1948); State v. Rowell, 224 N.C- 
768, 32 S.E. 2d 356 (1944); James v. State, 77 Okla. Cr. 108, 139 P. 2d 202 (1943); People v- 
Roppolo, 263 App. Div. 995, 33 N.Y.S. 2d 257 (1942); State v. Cook, 227 Iowa 1212, 290 N.W- 
55° (1940); People v. Warner, 289 Mich. 516, 286 N.W. 811 (1939); State v. Ruzzo, 63 R.1. 
138, 7 A. 2d 693 (1939); People v. Sherwood, 271 N.Y. 427, 3 N.E. 2d 581 (1936); State v. 
Matthews, 191 N.C. 378, 131 S.E. 743 (1926); Hackett v. People, 8 Colo. 390, 8 Pac. 574 
(1885); State v. Gill, 14 S.C. 410 (1880). 


#5 State v. Gill, 14 S.C. 410 (1880); United States v. Krulewitch, 167 F. 2d 943 (C.C.A. ad, 
1948); State v. Cook, 227 lowa 1212, 290 N.W. 550 (1940); United States v. Parker, 103 F. ad 
857 (C.C.A. 3d, 1939); State v. Knight, 34 N.M. 222, 279 Pac. 947 (1929); State v. Sweat, 
159 La. 769, 106 So. 298 (1925); State v. Murrel, 33 S.C. 83, 11 S.E. 682 (1890). It was held 
in State v. Block, 119 N.J.L. 277, 196 Atl. 225 (1938) and State v. Jones, 74 S.C. 456, 54 S.E. 
1017 (1906) that such statements were not error, but in both cases the court made it clear that 
the jury’s recommendation was not binding. 


® State v. Doucet, 177 La. 63, 147 So. 500 (1933); State v. Kernan, 154 Iowa 672, 135 N.W. 
362 (1912); State v. Rowell, 224 N.C. 768, 32 S.E. 2d 356 (1944); James v. State, 77 Okla. Cr. 
108, 139 P. 2d 202 (1943); People v. Roppolo, 263 App. Div. 995, 33 N.Y.S. ad 257 (1942); 
State v. Ruzzo, 63 R.1. 138, 7 A. 2d 693 (1939); People v. Warner, 289 Mich. 516, 286 N.W. 
811 (1939); People v. Sherwood, 271 N.Y. 427, 3 N.E. 2d 581 (1936); State v. Matthews, 191 
N.C. 378, 131 S.E. 743 (1926); Territory v. Griego, 8 N.M. 133, 42 Pac. 81 (1895); Hackett v. 
People, 8 Colo. 390, 8 Pac. 574 (1885). 
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case it was possible that jurors were so influenced, and as long as that possibility 
does exist in any case where the evidence is not convincing, the defendant’s 
right to an acquittal is seriously threatened.”’ 

Although. it would tend to discourage speculation about punishment, taking 
away the jury’s right to recommend mercy is not desirable; for the ability to 
make such a recommendation tends to dispel any fears the jury may have about 
a harsh penalty and to prevent them from acquitting defendants of whose guilt 
they are certain. Protection of the defendant’s rights, on the other hand, re- 
quires strict control of the jury by the trial court, chiefly by clear, unambiguous 
instructions. When a judge instructs the jury on reasonable doubt, he should 
make a special effort to make his instructions clear.** When the jurors return to 
the court room after deliberating for several hours and ask whether they may 
recommend clemency, it becomes even more important that the court’s instruc- 
tions be intelligible. For in this situation it is probable that the jurors have 
doubts about the defendant’s guilt, although it is also possible that they are 
convinced of his guilt but wish to recommend leniency because of extraneous 
circumstances. When the jurors return with such a request the court could in- 
quire as to their motive in making it. If they indicate that they have agreed on 
the defendant’s guilt, it would seem proper for the court to instruct them that 
they might recommend mercy, being careful to explain that such a recommenda- 
tion is not binding. As a measure of caution, it should emphatically be stated 
that the degree of punishment is not a factor to be considered in determining 
the defendant’s guilt or innocence. But if the judge detects that the jurors are 
inspired by a different motive—if it appears that they are reluctant to convict 
the defendant unless they can feel assured that the penalty will not be severe— 
it would probably be safer if their request were refused.’® Instead, they should 

*7 Even where a juror has admitted that he was induced to agree to a verdict of guilty 
because he believed a recommendation of mercy would be binding, an affidavit to that effect 
could not be introduced to impeach the verdict. Roberts v. State, 154 Fla. 36, 16 So. 2d 435 
(1944); State v. Bennet, 40 S.C. 308, 18 S.E. 886 (1894). In the former case a juror filed an 

affidavit claiming that the jury had ee one ae annee Sar 
lute verdict of guilty, but that they also felt that the defendant should be reprimanded. Be- 
lieving that any recommendation they made would be binding on the court, the jury brought 
in a verdict of guilty and recommended a suspended sentence. It was asserted in the affidavit 


that the jury would not have found the defendant guilty had they known the real effect of 
their recommendation. 

*8 As to the difficulty of giving clear instructions on reasonable doubt, see 9 Wigmore, Evi- 
dence § 2497 (3d ed., 1940). 

*9 If the jury’s explanation of why it wishes to recommend clemency is ambiguous, the 
court’s task of ascertaining the jury’s motive will obviously be made more difficult. However, 
the authority to exercise wide discretion in determining whether a recommendation should be 
permitted would enable a judge to be guided by his experience and by his own view of the 
evidence. For example, if he felt that the evidence was clearly against the defendant, he could 

i leniency because 


circumstances, i 
with a recommendation. If the judge was in doubt about the evidence, however, he would be 
justified in assuming that the jury was also in doubt, but that they would convict if they felt 
that the defendant would be given a light sentence. The procedure suggested would help to 
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be reinstructed on the theory of “reasonable doubt,” and only after a verdict of 
guilty has been returned should they be told of their right to recommend 
mercy.” 

When juries are permitted to make recommendations of mercy, speculation 
on the punishment can not be entirely avoided, although proper control by the 
court can confine the degree of speculation to a minimum. But in several juris- 
dictions juries have been authorized by statute to determine the quantum of 
punishment,” and in these states there is no method by which juries may be so 
controlled. The ability to impose a light sentence obviously makes it less diffi- 
cult for a reluctant jury to concur in a verdict of guilty where the evidence is 
not thoroughly convincing,” and these statutes are therefore contrary to the 


protect the defendant’s right to an acquittal where there is a reasonable doubt as to his guilt 
by limiting the jury’s right to recommend mercy to cases where no such doubt exists. 


*° This would probably require an act of the legislature in those states in which recom- 
mendations of mercy are authorized by statute. But where no statutory authority exists, 
there is nothing to prevent the adoption of this procedure by the courts. 

Consideration of punishment by juries obviously can not be completely avoided, and it is 
conceivable that there are circumstances in which their knowledge of the penalty might pro- 
tect, rather than threaten, a defendant’s rights. If a jury assumes, for example, that the 
penalty is light, in a doubtful case they will probably convict. But if the law requires a heavy 
sentence, and if the jury knows it, there will be a greater likelihood of acquittal, which is the 
desirable result if the defendant’s guilt has not been proved beyond a reasonable doubt. 
Although it has been maintained here that knowledge of the penalty should be kept from 
juries, the problem arises as to what should be done in situations where knowledge of the 
penalty works for the defendant’s protection. The dilemma can be avoided, where there is 
no definite penalty for a particular crime, by requiring trial courts to inform juries that the 
sentence is indeterminate. Since there are comparatively few crimes for which the statutory 
punishment is determinate, juries could be prevented from learning what the penalty will be 
and also from incorrectly assuming that it will necessarily be either light or severe. 


* Ala. Code Ann. (Michie, 1940) tit. 15, § 335; Ark. Stat. (Pope, 1937) § 4039; Ga. Code 
(1948) §§ 27-2501, 27-2502; Ill. Rev. Stat. (1947) c. 38, § 7548; Ind. Stat. Ann. (Burns, 1933) 
$9-1819; Ky. Rev. Stat. Ann. (Baldwin, 1948) § 431.130; Mo. Rev. Stat. (1939) § 4092; 
Mont. Pen. Code (1935) § 12027; N.D. Rev. Code (1943) § 12-0605; Okla. Stat. (1941) tit. 22, 
§ 926; Tenn. Code Ann. (Michie, 1938) § 11766; Tex. Ann. Code Crim. Proc. (Vernon, 1941) 
Art. 693; Va. Code Ann. (Michie, 1942) § 4919. The statutes cited give juries complete dis- 
wae in fixing the punishment within specified limits. Most other states have statutes 

juries in certain cases to determine which of two penalties should be inflicted. 
tn fect deapebmeiee annie tartaenail See en ee , automatical- 
ly reduce the death penalty to life imprisonment. Cal. Pen. Code (Deering, 1941) § 190; 
Colo. Stat. Ann. (Michie, 1935) c. 48, § 32; Fla. Comp. Gen. Laws Ann. (Skillman, 1941) 
§ 919.23 (2); Ga. Code (1948) §§ 26-1005, 27-2302; Idaho Code Ann. (1948) § 18-4004; lowa 
Code (1946) § 690.5; Kan. Gen. Stat. (Corrick, 1935) § 21-403; La. Code Crim. Proc. Ann. 
(Dart, 1943) Art. 409; Md. Ann. Code (1939) Art. 27, § 481; Miss. Code Ann. (1942) §§ 2217, 
2536; Mont. Rev. Codes Ann. (Darlington, 1935) § 10957; Neb. Rev. Stat. (1943) § 28-401; 
Nev. Comp. Laws (Hilyer, 1929) § 10068; N.H. Rev. Laws (1942) c. 455, § 4; N.J. Rev. Stat. 
(1937) tit. 2, c. 138, § 4; N.Y. Pen. Code (McKinney, 1944) § 1045; Ohio Code Ann. (Throck- 
morton, 1948) § 12400; Okla. Stat. (1941) tit. 21, § 707; Ore. Comp. Laws Ann. (1940) § 23- 
411; Pa, Stat. Ann. (Purdon, 1930) tit. 18, § 4701; S.C. Code of Laws (1942) tit. 21, § 1102; 
Tenn. Code Ann. (Michie, 1938) §§ 10771, 10772; Wash. Rev. Stat. Ann. (Remington, 1932) 
§ 2392; W.Va. Code Ann. (1943) § 6204; Wyo. Rev. Stat. Ann. (1945) § 9-201. 


* A jury which determines the punishment may not always impose a light sentence, how- 
ever, since a minimum period is often fixed by statute. In Illinois, for example, the minimum 
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whole idea underlying the doctrine of reasonable doubt. Furthermore, juries 
are more easily influenced by emotional factors than judges, who, due to their 
experience, are better able to make an objective determination of the penalty to 
be inflicted. But perhaps the most vital objection to permitting juries to fix the 
punishment is that it tends to interfere with the effective administration of the 
parole system. In those jurisdictions in which it is the jury’s duty to determine 
the punishment it would seem that they should be allowed to consider the effect 
of the parole laws, for punishment cannot be intelligently imposed without full 
knowledge of the actual amount of time that the defendant will remain incar- 
cerated.”* Parole statutes and laws which allow a reduction of sentence for good 
behavior make it possible for many prisoners to be released after serving from 
one-third to one-half their original term.*4 In many jurisdictions a certain mini- 


penalty for murder is fourteen years and it could not reasonably be maintained that a jury 
in a murder case had agreed to convict only because they felt that the penalty was light. 
Ill. Rev. Stat. (1947) c. 38, § 360. Such a possibility would exist in rape cases, however, where 
the minimum penalty is one year. Ill. Rev. Stat. (1947) c. 38, § 490. 


*3 State v. Barth, 114 N.J.L. 112, 176 Atl. 183 (1935); Massa v. State, 37 Ohio App. 532, 
175 N.E. 219 (1930); State v. Mosley, 102 N.J.L. 94, 131 Atl. 292 (1925); State v. Schilling, 
os N.J.L. 145, 112 Atl. 400 (1920); State v. Martin, 94 N.J.L. 139, 109 Atl. 350 (1920); 
State v. Carrigan, 93 N.J.L. 268, 108 Atl. 315 (1919); State v. Rombolo, 89 N.J.L. 565, 99 
Atl. 434 (1916); 90 U. of Pa. L. Rev. 221 (1941), noting Sukle v. People, 107 Colo. 269, 111 
P. 2d 233 (1941); 51 Harv. L. Rev. 353 (1938), noting State v. Carrol, 52 Wyo. 29, 69 P. ad 
542 (1937). It is maintained, in opposition to this view, that the defendant is prejudiced 
when the jury is permitted to speculate on the possibility of parole, since they are likely to fix 
a greater penalty than they otherwise might have considered. Sukle v. People, 107 Colo. 269, 
111 P. 2d 233 (1941); Houston v. Commonwealth, 270 Ky. 125, 109 S.W. 2d 45 (1937); 
Bean v. State, 58 Okla. Cr. 432, 54 P. 2d 675 (1936); Coward v. Commonwealth, 164 Va. 639, 
178 S.E. 797 (1935); Gaines v. Commonwealth, 242 Ky. 237, 46 S.W. 2d 75 (1932); Postell v. 
Commonwealth, 174 Ky. 272, 192 S.W. 39 (1917); State v. Dooley, 89 Iowa 584, 57 N.W. 414 
(1894). Since the death penalty has been imposed where the court has refused the jury’s re- 
quest for an instruction on the effect of the parole statutes, this contention appears to be un- 
founded. Gaines v. Commonwealth, 242 Ky. 237, 46 S.W. 2d 75 (1932); State v. Dooley, 89 
lowa 584, 57 N.W. 414 (1894). Also, since most courts have held that it is not prejudicial 
error for the prosecuting attorney to mention the possibility of parole in his argument before 
the jury, it is difficult to see how the defendant could be prejudiced by a remark to the same 
effect by the court. Underwood v. Commonwealth, 266 Ky. 613, 99 S.W. 2d 467 (1937); 
Sullivan v. State, 47 Ariz. 224, 55 P. 2d 312 (1936); Glenday v. Commonwealth, 255 Ky. 313, 
74 S.W. 2d 332 (1934); State v. Stratton, 170 Wash. 666, 17 P. 2d 621 (1932); People v. Mur- 
phy, 276 Ill. 304, 114 N.E. 609 (1916); Hillen v. People, 59 Colo. 280, 149 Pac. 250 (1915); 
Jacobs v. State, 103 Miss. 622, 60 So. 723 (1912); Wechter v. People, 53 Colo. 89, 124 Pac. 183 
(1912); State v. Junkins, 147 lowa 588, 126 N.W. 689 (1910); see go U. of Pa. L. Rev. 221 
(1941), noting Sukle v. People, 107 Colo. 269, 111 P. 2d 233 (1941); 51 Harv. L. Rev. 353, 
noting State v. Carrol, 52 Wyo. 29, 69 P. 2d 542 (1937). Contra: State v. Johnson, 151 La. 
625, 92 So. 139 (1922). 


24 Depending on the length of the sentence, as many as fifteen days may be deducted for 
good behavior for every month that a prisoner spends in the penitentiary. Cal. Pen. Code 
(Deering, 1941) § 2920; Colo. Stat. Ann. (Michie, 1935) c. 48, § 556; Conn. Gen. Stat. (1949) 
§ 3002; Ky. Rev. Stat. Ann. (Baldwin, 1948) § 197.040; Ind. Ann. Stat. (Burns, 1933) § 13- 
116; Md. Ann. Code (Flack, Supp. 1947) Art. 27, § 770; Mich. Stat. Ann. (Henderson, 1938) 
§ 28-1403; Mont. Rev. Codes Ann. (Anderson & McFarland, 1935) § 12455; N.D. Rev. Code 
(1943) § 12-5401; Okla. Stat. Ann. (1941) tit. 57, § 138; Tenn. Code Ann. (Michie, 1938) 
§ 12209(1); Tex. Ann. Rev. Stat. (Vernon, 1941) Art. 6166v; Va. Code Ann. (Michie, 1942) 
§ s0r7. 
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mum period varying with the length of the sentence must be served before a 
parole can be obtained,” and it is therefore possible for juries to evade the pur- 
pose of these statutes and greatly limit the discretion of parole boards by first 
determining that a just punishment for a particular crime is ten years and by 
then sentencing a defendant to twenty.” Since it is within the power of a judge 
to do the same thing when the court determines the punishment, this is not a 
sufficient reason for withdrawing the sentencing power from juries; but recogni- 
tion of the ability to circumvent the effect of parole statutes makes apparent a 
basic conflict in our entire sentencing procedure. Two agencies—courts (or 
juries) and parole boards—have been given the authority to determine the one 
question of how long a particular prisoner should be confined. Judges and juries 
can not intelligently pass sentence without considering the effect of parole 
statutes, and yet in so doing they have the power to limit the operation of these 
statutes and greatly weaken the authority of boards of parole. Probably the 
best solution to this problem, and that most consistent with modern theories of 
individualized punishment, would be to take the sentencing power completely 
away from the courts and to confer the authority to fix punishments on the 
same agency which has control of paroles.*” A step in this direction has been 


8 Del. Rev. Code (1935) § 4150; Ky. Rev. Stat. Ann. (Baldwin, 1948) § 197.040; La. Code 
Crim. Proc. Ann. (Dart, 1943) § 725.2; Mont. Rev. Codes Ann. (Anderson & McFarland, 
1935) § 12264 (2); Ill. Rev. Stat. (1947) c. 38, § 801; Va. Code Ann. (Michie, 1942) § 4788h. 

No states allow parole boards complete discretion as to when paroles may be granted. 
Where the minimum period is not a certain fraction of the total sentence, it is usually pro- 


vided that before a prisoner may be paroled he must serve the minimum sentence for the par- 
ticular crime which he has committed. For example, if the penalty for burglary is from five 
to twenty years at the discretion of the court (or jury), no parole could be granted to one 
convicted of that crime before he had served five years (less time off for good behavior). 
Where such a provision is in effect, it is not possible for a court or jury to extend the minimum 
period that must be served before a parole can be obtained. Ariz. Code Ann. (1939) §§ 44-3006, 
44-3010; Colo. Stat. Ann. (Michie, 1935) c. 48, § 547; Conn. Gen. Stat. (1949) § 8827; Kan. 
Gen. Stat. (Corrick, 1935) § 62-1525; Minn. Stat. (Mason, 1945) § 637.01; Nev. Comp. 
(Hilyer, 1929) § 11059; N.D. Rev. Code (1943) § 12-5509; N.M. Stat. Ann. (1941) § 42-1706; 
Tenn. Code Ann. (Michie, 1938) § 11771. 


% Coward v. Commonwealth, 164 Va. 639, 178 S.E. 797 (1935). 


27 This has actually been done in California and Iowa, where the courts fix no period of con- 
finement at all, although the parole board may not release a defendant before he has served 
the statutory minimum, nor detain him after he has served the maximum sentence for the 

crime which he has committed. Cal. Pen. Code (Deering, 1941) $$ 1168, 3020, 3023; 
lowa Code (1946) §§ 247.5, 789.13. There has been some indication that prisoners 
oppose indeterminate sentence provisions because they fear the arbitrary exercise of power 
by parole officials. 7 Calif. L. Rev. 132, 135 (1919), noting Ex Parte Bouchard, 38 Cal. App. 
441, 176 Pac. 692 (1918). 

The constitutionality of indeterminate sentence statutes has been questioned on the ground 
that they unlawfully delegate a judicial function to an administrative agency. Their constitu- 
tionality has generally been upheld, however. 24 Harv. L. Rev. 236 (1910), noting People v. 
Joyce, 246 lll. 124, 92 N.E. 607 (1910). 

Retribution as the main purpose of punishment is gradually being replaced by theories 
which tend to emphasize reform of the individual. The belief that the punishment should fit 
the crime is giving way to the idea that the treatment should fit the character and habits of 
the offender; and, since the disposition of offenders under modern views requires extensive 
investigation by experts in fields other than the law, the suggestion has been made that 
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taken in those jurisdictions where statutory provision has been made for inde- 
terminate sentences.** Unfortunately, in some of these states it is the jury which 
fixes the minimum and maximum penalty.” 

As long as the authority to impose punishment is not given-to a separate 
agency, it would seem desirable that this function be kept within the exclusive 
power of the court** for three reasons. The first is that although both court and 
jury, when they fix the penalty, can limit the parole board’s discretion as to when 
a particular prisoner should be released, the former would be less likely to do 
so. Judges are in a better position to understand the operation and aims of the 
parole system and to limit their own authority accordingly when passing sen- 
tence. Secondly, determination of punishment by juries is contrary to the rule 
of reasonable doubt. Finally, the task of fitting the punishment to the individ- 
ual offender requires some knowledge of the defendant’s character and back- 
ground. Several jurisdictions permit juries to hear evidence of the accused’s 


separate tribunals be given the power to determine completely the type and degree of treat- 
ment. Nat’l Com. on Law Observance and Enforcement, Report on Penal Institutions, 
Probation and Parole 170-74 (1931); Report of the Cincinnati Conference On Criminal Law 
Administration, 9 U. of Cin. L. Rev. 404, 405 (1935). In answer to a questionnaire at the 
Cincinnati conference, twenty-seven persons stated that the court should fix the punishment, 
whereas fifty-five preferred that a special treatment tribunal have complete control over the 
disposition of offenders. 9 U. of Cin. L. Rev. 472 (1935). See Pound, Criminal Justice in the 
American City, in Criminal Justice In Cleveland 587—89 (1922), on changed ideas regarding 
the purpose of punishment. 


*8 Ariz. Code Ann. (1939) § 44-2233; Colo. Stat. Ann. (Michie, 1935) c. 48, § 545; Conn. 
Gen. Stat. (1949) § 8825; Idaho Code Ann. (1948) § 19-2513; Me. Rev. Stat. (1944) c. a, 
§ 11; Mich. Stat. Ann. (Henderson, 1938) § 28.1080; Nev. Comp. Laws (Hilyer, 1929) 
§§ 11058, 11059; N.J. Rev. Stat. (1937) tit. 2, c. 192, § 4; N.H. Rev. Laws (1942) c. ae 
§ 20; N.Y. Pen. Code (McKinney, 1944) § 2819; N.D. Rev. Code (1943) § 12-0607; N 
Stat. Ann. (1941) § 42-1701; Tex. Ann. Code Crim. Proc. (Vernon, 1941) art. 693. In Lilinois 
the penalty in murder, kidnapping, and rape cases is a definite term to be fixed by the jury, 
and one-third of that term must be served before a prisoner is eligible for parole. In all other 
cases the sentence is indeterminate and the minimum and maximum penalties are set by 
the judge. To become eligible for parole under an indeterminate sentence a prisoner must 
serve at least the minimum period as determined by the court. Ill. Rev. Stat. (1947) c. 38 
$8 754, 801, 802, 807. 


#9 Ga. Code (1948) § 27-2502; Tenn. Code Ann. (Michie, 1938) § 11766. 


3° “Overburdening juries by adding to their task of finding the facts tasks of finding the 
law and of assessing the punishment have made for loss of faith in the common-law mode of 
trial in the jurisdictions where these practices obtain. It is significant that there is most satis- 


_ is to be found in less and more rational use of 
the jury, [and] in confining the jury to the work of fact-finding. . .” Nat’l Com. on Law 
Observance and . Cit. supra note 5, at 23-28. See 9 U. of Cin. L. Rev. 403, 404 


Enforcement, op 
(1935); Missouri Ass’n for Crim Justice, The Missouri Crime Survey 182, 366 (1926). 


* It appears that the contrary is true in Illinois, however, where the range between mini- 
mum and maximum penalties fixed by judges has been too short to allow the parole board 
any discretion in determining when prisoners should be released. Blackiston, Previous Criminal 
Records and the Indeterminate Sentence, 76 Crim. Justice 27, 33 (1948). 
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past history so that they may impose an appropriate penalty,” but this pro- 
cedure greatly increases the possibility that the verdict will be influenced by 
factors not relevant to the question of the defendant’s guilt or innocence.*# 

When the court imposes punishment the jury must be discouraged from ac- 
quitting defendants whose guilt is certain but whom they are unwilling to con- 
vict because they fear that the penalty will be too harsh. Permitting the jury 
to recommend mercy is therefore desirable, since it would tend to eliminate that 
fear. Yet if the rule of reasonable doubt is to be adhered to, either juries must be 
more strictly controlled in making recommendations of mercy, or it must be ad- 
mitted that the policy of the law has changed and that in doubtful cases it is 
now preferable to convict defendants and allow jurors to ease their consciences 
in so doing by convincing themselves that the penalty will be light. 


LIMITATIONS ON THE AVAILABILITY OF 
SPECIFIC PERFORMANCE 


Normally the damages which are awarded for breach of contract are intended 
to put a plaintiff in as good a position as he would have been in had the agree- 
ment been carried out. Such expectation damages insure a rough measure of 
compensation for hard-to-prove or hard-to-measure elements of reliance and 
for the distress and insecurity which result from failure to keep promises. In 
addition, good guesses about future needs in our free enterprise economy are 


rewarded. One would therefore naturally expect that the plaintiff would be 
given, whenever possible, an exact equivalent of performance, rather than its 
approximation in damages.’ Yet specific performance remains an extraordi- 
nary remedy because of the rules defining the jurisdiction of the chancellor and 
those limiting the exercise of his power. The law of Illinois, as elsewhere, has 
been most troubled by the doctrines concerning the adequacy of legal remedy, 
extended performance, mutuality of remedy, and the enforcement of “negative” 
promises. 
I 


Inadequacy of the remedy at law is the basis for equitable jurisdiction to 
decree specific performance.? From this premise the courts have developed a 


# Ill. Rev. Stat. (1947) c. 38 §§ 473, 602; see 1 Wigmore, Evidence, § 196(2)(b) (3d ed., 
1940). 


33 This difficulty has been avoided in some states by permitting the jury to hear evidence 
of the defendant’s background and past convictions only after their verdict has been returned. 
1 Wigmore, Evidence § 196(2)(a) (3d ed., 1940). 

1On the theory of contract damages see Sharp, Promissory Liability. I, 7 Univ. Chi. L. 
Rev. 1, 17 (1939); Fuller and Perdue, The Reliance Interest in Contract Damages, 46 Yale L.J. 
$2 (1936), 46 Yale L.J. 373 (1937). 


ee Equity 301 (2d ed. 1936); 2 Story, Equity Jurisprudence § 993 (14th ed. 
1918). 
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highly elaborate body of doctrine. Contracts to convey land, unlike personal 
property contracts, will be specifically enforced as a matter of course.* The 
realty is presumed to be “unique and impossible of duplication by the use of 
any amount of money.”* When the contract is to transfer both real and personal 
property, it will, as a matter of convenience, be enforced in its entirety. Pos- 
sibly this rule underlies the specific enforcement of family agreements settling 
the disposition of a decedent parent’s estate. However, the broad statements 
of the court emphasize a policy in favor of the prevention of family quarrels 
which would fully apply to contracts involving only personalty.” 

More typically, specific performance of a contract involving personal prop- 
erty can be had only upon a showing that the plaintiff would be unable to 
purchase the same quantity of like articles with the damages awarded.* Thus, 
the contract will be enforced where the particular chattel has a unique or senti- 
mental value to the buyer—a pretium affectionis.® And despite early caution,’® 
specific performance will today be granted a contract for the sale of stock 
where the shares have no market value and cannot be easily obtained.™! In 
accord with land-contract precedents,” the seller of stock, as well as the pur- 
chaser, has been allowed specific performance.’* Though such relief is usually 
justified in terms of “mutuality,” the purchase price is certainly a better remedy 
than damages in cases where market value cannot be computed accurately. The 


* See Parker v. Garrison, 61 Ill. 250, 252 (1871). 

« Rest., Contracts § 360 comment a (1932). 

® See Kuhn v. Sohns, 324 Ill. 48, 53, 154 N.E. 401, 403 (1926). 

* Only in Dunham v. Slaughter, 268 Ill. 625, 109 N.E. 673 (1915), was the decision explicitly 
based on this ground. However, real estate was involved in the other cases where specific per- 
formance was decreed. Stedman v. Tate, 326 Ill. 442, 158 N.E. ¢7 (1927); Cole v. Cole, 292 Ill. 


154, 126 N.E. 752 (1920); Hall v. Hall, 125 Ill. 95, 16 N.E. 896 (1888); cf. McDole v. Kingsley, 
163 Ill. 433, 45 N.E. 281 (1896). 


7 See Hall v. Hall, 125 Ill. 95, 101, 16 N.E. 896, 897 (1888), where the court said, “This is 

an agreement of a most praiseworthy kind, —an amicable arrangement amongst brothers and 
sisters of difficulties between them. ee ee 
upon favorably, and readily interpose for its specific performance. . 


* See cases cited in 152 A.L.R. 4 (1944). 


* Rest., Contracts § 361(b) (1932); see G. C. Outten Grain Co. v. Grace, 239 Ill. App. 284, 
292 (1925). 


In Barton v. DeWolf, 108 Ill. 195 (1883), and Pierce v. Plumb, 74 Ill. 326 (1874), specific 
performance was denied even though th ¢ stock was seldom found for sale. 


1 Arentsen v. Sherman Towel Service Corp., 352 Ill. 327, 185 N.E. 327 (1933) (corporation 
was vendee); Smurr v. Kamen, 301 Ill. 179, 133 N.E. 715 (1921); Hills v. McMunn, 232 Ill. 
488, 83 N.E. 963 (1908); cf. Ames v. Witbeck, 179 Ill. 458, 53 N.E. 969 (1899), granting 
specific performance of the defendant corporation’s contract to issue bonds and stock, as well 
as restoring to the corporation property which the other defendants had fraudulently taken. 


1 Wright v. Buchanan, 287 Ill. 468, 123 N.E. 531 (1919); Robinson v. Appleton, 124 Ill. 
276, 15 N.E. 761 (1888). 


18 Peck v. Beacom, 272 Ill. App. 424 (1933). 
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early case of Anderson v. Olsen,* denying equitable relief to the seller of a 
patent, would thus seem wrong.'® 

The probability that damages awarded could not in fact be collected is a 
further ground for granting specific performance. In Benefit Ass’n v. Sears,*® 
the defendant mutual insurance company was for this reason ordered to levy 
an assessment and pay to the beneficiary the sum collected. The courts have 
also been willing to enforce specifically a contract for the sale of a standard 
commodity, such as corn, against an insolvent vendor.’* Of course, specific 
performance should not be decreed where it would constitute a preference under 
bankruptcy law.?® Still different grounds for equitable jurisdiction are found in 
Fleming v. Peterson,!® where a contract to make quarterly payments of ali- 
mony was specifically enforced. Neither multiple actions to recover the install- 
ments as they came due nor recovery in one lump sum of the estimated present 
value of the annuity were thought adequate remedies. Specific performance 
has also been granted contracts to make weekly payments of union sick-bene- 
fits.2° But a contrary result was reached when the contract was to pay com- 
missions to an agent upon the renewal of insurance policies solicited by him.”* 
The most liberal Illinois decision was that in the old case of McMullen v. 
Vanzant.** The defendant had destroyed his promissory note after gaining 
possession from his elderly mother-in-law by promising to return it or execute 
a similar one. In authorizing specific performance, the court stated only that 
the remedy at law might not be adequate. Though later courts have attempted 
other rationalizations of the decision, the reprehensible nature of the defend- 
ant’s conduct seems the best explanation.”* 


14 188 Ill. 502, 59 N.E. 239 (1900). 


% The court in this case considered damages to be an adequate remedy and found the so- 
called “affirmative doctrine of mutuality” inapplicable because the buyer of a patent was not 
in all cases entitled to specific performance. But cf. Whitney v. Burr, 115 Ill. 28 (1885). 


18 114 Ill. 108, 29 N.E. 480 (1885). 17 Parker v. Garrison, 61 Ill. 250 (1871). 


18 Rest., Contracts § 362 (1932); see Equity—Insolvency as Grounds for Granting Specific 
Performance of a Contract, 18 Neb. L. Bull. 218 (1939). 


* 167 Ill. 465, 47 N.E. 755 (1897). 

* Olinski v. Milk Wagon Drivers’ Union, Local 7$3, 320 Ill. App. 487, 51 N.E. 2d 707 
(1943); Jansen v. Milk Wagon Drivers’ Union, Local 753, 320 Ill. App. 435, 51 N.E. ad 6a 
pee Contra: Ingram v. Hammer Bros. White Lead Co., 269 Ill. App. 87 (1933), denying 
‘ specific performance of an employer’s contract to pay a‘ disabled employee $8.00 per week 
or life. 


™ Schmitt v. King, 234 Ill. App. 335 (1924). 73 Ill. 190 (1874). 

*8 In Cohn v. Mitchell, a 124, sgt ( (1885), a later court decided that fraud and an ex- 
press trust were the basis of the decision in the Vanzant case. However, the appellate court 
in G. C. Outten Grain Co. v. Grace, 239 Ill. App. 284, 290 (1925), found the key in the high 
interest rate ofthe note and the possibilty ofthe witnesses dying before the note matured. An 
unconsidered possibility was the plaintiff’s mental insecurity pending the time when an action 


at law could be brought. Compare Rowell v. Covenant Mutual Life Ass’n, 84 Ill. App. 304 
(1899), where the court enjoined the wrongful forfeiture of a life insurance policy by the in- 
surance company. 
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This requirement that plaintiff prove inadequacy of legal remedy, while not 
likely to lead to shocking injustice, seems lacking in practical justification. It 
would appear more sensible to permit the plaintiff to determine which remedy 
would most benefit him. At the very least, a waste of time and effort by the 
courts and litigants would no longer be necessary. Allowing a buyer to replevy 
goods once title has passed** underlines the arbitrariness of the present limi- 
tations on the availability of specific performance. The limitations are not 
found in continental law.** In fact, the doctrine appears to be-an historical 
accident, a result of the old conflict between law and equity in seventeenth- 
century England.** Justice Story’s statement is an apt one: “The truth is, that 
upon the principles of natural justice Courts of Equity might proceed much 
further and might insist upon decreeing a specific performance of all bona fide 
contracts. . . . There is no pretense for the complaints . . . that such relief in 
equity would wholly subvert the remedies by actions of the case and actions 
of covenant; for it is against conscience that a party should have a right of 
election whether he would perform his covenant or only pay damages for the 
breach of it.””** 

II 

The reluctance of equity to enforce building contracts or other contracts 
involving extended operations was summarized in Langdell’s generalization, 
“Tf a contract consists in giving (dando), equity can enforce a specific repa- 
ration for a breach of it; if it consists in doing (faciendo) it cannot.”** The 
dictum that equity will not undertake specific performance “where the con- 
tract calls for a succession of acts whose performance can not be consummated 


by one transaction, and which requires protracted supervision’ is familiar. 
The Illinois courts have uniformly refused to enforce building contracts.*° 
There is, however, indication that specific performance will be granted in cases 
where the specifications are reasonably definite and the legal remedy is very 
inadequate.*! Such an exception to the “general rule” is typically recognized 


™ Rudin v. King-Richardson Co., 311 Ill. 513, 143 N.E. 198 (1924). 

% 3 Williston, Sales § 601 (rev. ed. 1948). 

%* Indeed, personal property contracts may have been enforced without regard to adequacy 
of legal remedy in cases as late as 1640. 5 Holdsworth, History of English Law 322 (3d ed. 
1924). 

87 2 Story, Equity Jurisprudence § 994 (14th ed. 1918). See also Union Pacific Ry. Co. v. 
Chicago Ry. Co., 163 U.S. 564, 600 (1896), where Chief Justice Fuller told of ‘the “in- 
tolerable travesty of justice involved in permitting parties to refuse performance of their con- 
tracts at pleasure by electing to pay damages for the breach.” 

** Langdell, A Brief Survey of Equity Jurisdiction 47. 

* Hernreich v. Lidberg, ros Ill. App. 495, 500 (1903). 

* Klingbeil v. Becklenberg, 249 Ill. App. 39 (1928); Davis v. Rose, 200 IIl. ser. 8 
(1917); Braithwaite v. Henneberry, 124 Ill. App. 407 (1906), aff’d 222 Ill. 50, 7 8 NE 3s 
(1906). 

* See Klingbeil v. Becklenberg, 249 Ill. App. 39, 43 (1928). 
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when the defendant has undertaken to build on land in his possession so that 
the plaintiff cannot measure damages by employing a third party to do the 
work.*? During the housing shortage specific performance should be more 
readily available, but it remains unlikely that the Illinois courts will grant 
the remedy except in cases of unusual hardship. 

While the courts have not found occasion to decree specific performance, 
the Illinois cases indicate that a more liberal rule applies when the con- 
tract involves the public interest. It is true that in Henry County v. Winne- 
bago Drain Co.** specific performance was denied in the case of a contract to 
drain swamp lands conveyed by the plaintiff county to the defendant. But 
reconveyance of the lands to the county mitigated the harshness of that de- 
cision. In the later case of Canal Comm’rs v. Sanitary Dist. of Chicago* Justice 
Cartwright said, “It is undoubtedly true that where an action at law would 
not afford adequate relief, equity will require performance of continuous acts. 
In such a case the court might run a railroad, or compel the operation of 
pumping works, the purchase of new pumps, the collection of taxes to pay the 
expenses and other things of that kind.”** 

Despite this indication that in cases of extended performance the duty of 
the court is to weigh the benefits to plaintiff and public against the difficulties 
of enforcement,®* the rule denying equitable relief appears to have been carried 
to unreasonable lengths. Thus, specific performance was unavailable when the 
contracts were to finance and support a settlement house,®’ to manufacture 
machines,** to elect annually corporate officials,®® and to make monthly pay- 
ments into a bond redemption sinking fund.*® In all of these instances, how- 


®2 Wolverhampton Corporation v. Emmons, 1 K.B. 515 (1901); Jones v. Parker, 163 Mass. 
564, 40 N.E. 1044 pen § Williston, Contracts § 1423 (rev. ed. 1937); Pomeroy, Specific 
Performance of Contracts § 23 (3d ed. 1926). In Klingbeil v. Becklenberg, 249 Ill. App. 39 
(1¢ 28), the defendant was owner of the premises, but there the plaintiff was in possession under 
a long-term lease. The additional factor of an indefinite contract was present in Braithwaite v. 
Henneberry, 124 Ill. App. 407 (1906). 

53 so Ill. 454 (1869). * ror Ill. 326, 338, 61 N.E. 71, 76 (1901). 

*In the particular case the court refused to enforce specifically the contract of the de- 
fendant sanitary district to pump sufficient water into the Illinois and Michigan Canal so as to 
maintain perpetually a navigable depth. This result was dictated largely by the court’s view 
that the contract was unfair. 

* Compare the “balance of convenience” doctrine whereby the court weighs the hard- 
ship to defendant and public against benefit to the plaintiff in determining whether or not to 
decree specific performance. C., B. & Q. R. Co. v. Reno, 113 Ill. 39 (1885); C. & A. R. Co. 

these ions i 


lroads could have condemned the plaintiffs’ contract rights in eminent do- 


*7 Barker v. Hauberg, 325 Ill. 538, 156 N.E. 806 (1927). 

%* Almar Forming Mach. Co. v. F. & W. Metal F. Mach. Co., 301 Ill. App. sor, 23 N-E. ad 
229 (1939). 

** Hernreich v. Lidberg, ros Ill. App. 495 (1903). 


“ Langson v. Goldberg, 298 Ill. App. 229, 18 N.E. 4 790 (nso), ofS 923 I. 200s hi 
ad 111 (1940) (extended performance doctrine not not referred to by the Illinois Supreme Court). 
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ever, there were alternative grounds of decision and the supposed difficulty of 
enforcement may have been no more than a makeweight. The cases where spe- 
cific performance was granted contracts for the periodical payment of money 
support this conclusion.*! Yet clearly the plaintiff must often be remitted to 
an inferior legal remedy under this doctrine.*? The supposed difficulties of 
enforcement have been exaggerated. The chancellor will not have to take per- 
sonal charge of the construction of buildings or drainage of swamps. He will 
need no greater expert ability than a jury determining whether the contract 
has been broken. And the objection that too much of the court’s time would 
be consumed disregards the savings which result from fewer actions at law. 
The danger of wilfully repeated breach seems remote in view of the court’s 
contempt power. Moreover, the analogy of receivership proceedings and the 
successful enforcement in other jurisdictions of contracts involving very ex- 
tended operations** argue against the limitations imposed. Professor Page’s 
suggestion that the rules are a vestige of outmoded ideas of the “dignity and 
leisure of a court of equity” seems well founded.** 

The necessity of extended supervision by the court has also been empha- 
sized in the decisions denying specific performance of personal service con- 
tracts.*® But here other factors aid in justifying the result. There can be 
real practical difficulties in insuring satisfactory performance of a contract to 
manage a business.** Enforcement of many agreements would necessitate the 
continuance of intolerable personal associations.‘ Moreover, compelling an 


“| Fleming v. Peterson, 167 Ill. 465, 47 N.E. 755 (1897); Olinski v. Milk Wagon Drivers’ 
Union, Local 753, 320 Ill. App. 487, 51 N.E. 2d 709 (1943). Contra: Schmitt v. King, 234 II. 
App. 335 (1924). 


See Texas Ry. Co. v. Marshall, 136 U.S. 393, 405 (1890), where, in denying specific 
performance of the railroad’s contract to establish a terminus at the city, Justice Miller said, 
“Though there may not be any rule by which these damages can be estimated with precision, 
this is not a conclusive objection against a resort to a court of law, for it is well known that in 
all judicial proceedings for injuries inflicted . . . the relief given by way of damages is never the 
exact sum which compas for the injury done, but, with all the rules which have been 
adopted for the measurement of damages, the relief is only approximately perfect.” 


* Union Pacific Ry. Co. v. Chicago Ry. Co., 163 U.S. 564 (1896) (contract by one rail- 
road giving another a right to use its tracks, continuous running arrangements being required); 
P. P.& C. 1. R. Co. v.C. 1. & B. R. Co., 144.N.Y. 152, 39 N.E. 17 (1894) (contract to operate 
streetcar lines); see Specific Performance of Contracts Requiring the Court’s Extended Super- 
vision, 25 Iowa L. Rev. 766 (1940). 


“6 Page, Contracts § 3354 (2d ed. 1922). 


“ See Clark v. Truitt, 183 Ill. 239, 245, 55 N.E. 683, 685 (1899); 5 Williston, Contracts 
$1423 A — ed. 1937); Stevens, Involuntary Servitude by Injunction, 6 Corn. L. Q. 235, 
239-41 (1921). 


Clark v. Truitt, 183 Ill. 239, 55 N.E. 683 (1809) (partnership contract); cf. Kennicott v. 
Leavitt, 37 Ill. App. 435 (1890) (suit brought by party employed to manage theatre). 


See Rath v. Degener, 352 Ill. 135, 138, 185 N.E. 223, 224 (1933) (contract to convey land 
in return for support and maintenance); Clark v. Truitt, 183 Ill. 239, 245, 55 N.E. 683, 685 
(1899) (partnership contract); Donker & Williams Co. v. Vance, 2 Ill. C.C..12, 15 (1900) (em- 
ployment contract). 
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employee to fulfill his contract may be thought to create a condition approach- 
ing involuntary servitude.** However, not all applications even of this rule 
have been warranted by the underlying policies.*® Wollensak v. Briggs®® is a 
case in point. There the court refused to enforce the defendant inventor’s 
promise to build machinery even to the limited extent of compelling the exhi- 
bition of plans previously prepared and the disclosure of the principle of the 
machines already built. 


III 
Limitations on the availability of specific performance have been given 
double effect through the discredited doctrine of mutuality of remedy. Under 
Lord Justice Fry’s statement of the rule, “[a] contract to be specifically en- 
forced by the Court must, as a general rule, be mutual—that is to say, such 
that it might, at the time it was entered into, have been enforced by either of 
the parties against the other of them.”*' In accordance with the doctrine, the 
Illinois courts have refused to enforce personal service®? or construction con- 
tracts®® against either party. However, the status of the rule is today in doubt. 
Ill-advised references to the doctrine in the cases have given it a false appear- 
ance of strength. For example, the courts have appealed to Fry’s pronounce- 
ments in determining such extraneous issues as the proper joinder of parties®* 
or the existence of a legally binding contract.** Absence of mutuality of remedy 
is the apparent basis for refusing to enforce contracts which the plaintiff could 
terminate by notice or nominal payment.®* Specific enforcement of the plain- 
8 See Stevens, Involuntary Servitude by Injunction, 6 Corn. L. Q. 235 (1921); Donker & 

Williams Co. v. Vance, 2 Ill. C.C. 12, 15 (1900). 


* Limitations have been placed on this rule. Thus, the courts have enjoined breach of a 
union’s no-strike pledge, Preble v. Architectural Union, 260 Ill. App. 435 (1931), and en- 
forced contractual seniority rights in favor of laid-off workmen. Ledford v. Chicago, M., St. 
P. & P. R. Co., 298 Ill. App. 298, 18 N.E. 2d 568 (1939). Compare Labor-Management Rela- 
tions Act § r0(c), 61 Stat. 147 (1947), 29 U.S.C.A. § 160 (1947), authorizing reinstatement as 
a remedy for unfair labor practices. 


% 20 Til. App. 50 (1886), aff’d 119 Ill. 453, 10 N.E. 23 (1887). 
§! Fry, Specific Performance § 460 (6th ed. 1921). 


Rath v. Degener, 352 Ill. 135, 185 N.E. 223 (1933); Barker v. Hauberg, 325 Ill. 538, 
156 N.E. 806 (1927); Reid Ice Cream Co. v. Stephens, 62 Ill. App. 334 (1895). It should be 
noted that the policy against forced personal association may often apply against enforcement 
in either direction. 

58 Suburban Construction Co. v. Naugle, 70 Ill. App. 384 (1897); Harley v. Sanitary Dis- 
trict of Chicago, 54 Ill. App. 337 (1894). 


54 See Wurn v. Berkson, 305 Ill. 231, 236, 137 N.E. 141, 143 (1922). 
% See Hotel Bldg. Corp. v. Dunlap Hotel Co., 350 Ill. 451, 460, 183 N.E. 397, 400 (1932); 


Africani Loan Ass’n v. Carroll, 267 Ill. 380, 395, 108 N.E. 322, 327 (1915); Tryce v. Dittus, 199 
Ill. 189, 199, 65 N.E. 220, 223 (1902); Lancaster v. Roberts, 144 Ill. 213, 223 (1893). 


% Ulrey v. Keith, 237 Ill. 284, 86 N.E. 696 (1908) (covenants in oil and gas lease treated 
as dependent); Watford Oil & Gas Co. v. Shipman, 233 Ill. 9, 84 N.E. 53 (1908) (oil and gas 
lease); Cincinnatti Exhibition Co. v. Johnson, 190 Ill. App. 630 (1914) (injunction against 
breach of negative covenant in baseball player’s contract denied because of ourrender clause); 
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tiff’s obligations would be barred by the doctrine that “equity will not do a 
vain and useless thing.” But the courts’ dislike for one-sided bargains is possibly 
the real explanation here. 

A large and growing body of exceptions casts additional doubt upon the 
doctrine of mutuality. The enforcement of option®’ and unilateral contracts®* 
is logically consistent with the requirement that the remedy be mutual at the 
time the contract is made. But even in the case of bilateral contracts involving 
personal services, the doctrine does not apply when the provisions which could 
not have been specifically enforced have been fully performed.®* Other excep- 
tions have raised more difficulty. Specific performance has been granted the 
purchaser under a land contract signed only by the vendor, on the ground that 
the act of filing the bill has bound the plaintiff and rendered the contract 
mutual. Yet this relief was recently denied the purchaser of land who had 
acted as undisclosed principal in the transaction.“* Again, in Lunt v. Lor- 
scheider,** involving a contract for the exchange of lands, the doctrine of 
mutuality was thought to prevent specific performance in favor of an assignee 
for value who had assumed none of the obligations of the original contract 
even though all of the parties were before the court. But in a later case, Lewis 
v. McCreedy,™ where the contract was for the sale of land, a contrary result 
was reached without any mention of the Lunt case. Perhaps the most unhappy 
experience was Gage v. Cummings.“ There the plaintiff had agreed to exchange 
land owned in part by his wife. She executed deeds of conveyance to the defend- 
ant and was a party plaintiff in the bill, but because she had not been a party 
to the contract the court refused specific performance. The case was quickly 
qualified, has never been followed, and perhaps may be regarded as over- 
ruled. 


cf. Peru Wheel Co. v. Union Coal Co., 295 Ill. App. 276 (1938) (covenant in lease of right of 
way, whereby defendent lessee promised to furnish at a fixed price the coal screenings needed 
in lessor’s business denied enforcement because the lessor was under no obligation to purchase 
coal from the defendant). 


® Arentsen v. Sherman Towel Service Corp., 352 Ill. 327, 185 N.E. 822 (1933) (option to 
buy); Anderson v. Bills, 335 Ill. 524, 167 N.E. 864 (1929) (option to sell). 


58 See Anderson v. Bills, 335 Ill. 524, 528, 167 N.E. 864, 866 (1929). But cf. Bauer v. Lumaghi 
Coal Co., 209 Ill. 316, 70 N.E. 634 (1904). 


Oswald v. Nehis, 233 Ill. 438, 84 N.E. 619 (1908); cf. Elmore Real Estate Imp. Co. v. 
Olson, 332 Ill. App. 475, 76 N.E. 2d 204 (1947). 


® Ulisperger v. Meyer, 217 Ill. 262, 75 N.E. 482 (1905). 


® Wloczewski v. Kozlowski, 9s Tl. 402, 70 N.E. 2d 560 (1946) (lack of mutuality was only 
one of three alternative grounds of decision). 


® 285 Ill. 589, 121 N.E. 237 (1918). 
* 378 Ill. 264, 38 N.E. 2d 170 (1941). * a09 Ill. 120, 70 N.E. 679 (1904). 


In Gibson v. Brown, 214 Ill. 330, 337, 73 N.E. 578, 580 (1905), the doctrine of the Gage 
case was held inapplicable because the plaintiff had perfected title in himself and tendered a 
food conveyance before filing his bill A further ‘exception” has been made when a spouse who 
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Judicial resistance to Fry’s doctrine has been more than matched by the 
criticism of the writers.** The Restatement of Contracts has substituted the 
rule that “[s]pecific performance may properly be refused if a substantial part 
of the agreed exchange for the performance to be compelled ‘s as yet unper- 
formed and its concurrent or future performance is not well secured to the 
satisfaction of the court.”** The emphasis has switched from purely formal 
notions of equality to actual injustice and oppression which might result from 
a decree.** Whether the Illinois courts are ready to go this far remains con- 
jectural. There has been some recognition of the conditional decree as a means 
of insuring the plaintiff’s performance. Moreover, the courts have occasion- 
ally said that “[s]pecific performance . . . will not be denied where there is a 
fair and valid contract and the party seeking performance has performed or 
offered to perform all of the terms and conditions required of him.”"® But pos- 
sibly these dicta are not directed at the doctrine of mutuality.” Certainly the 
lack of express judicial criticism of the old rule must be weighed against them.™ 


IV 


Limitations upon the availability of specific performance may be avoided 
to some extent by the enforcement of negative provisions in contracts. Though 
the injunction against breach of contract is generally treated like a decree for 
specific performance,” it is sometimes said that “where there is an express 
negative covenant, courts of equity will entertain bills for injunctions to pre- 


vent their violation, even though the same will occasion no substantial injury, 


has not signed the contract has joined in a deed releasing his or her dower interest. Cohen v. 
Segal, 253 Ill. 34, 45, 97 N.E. 222, 225 (1911). 

® See Cook, The Present Status of the ““Lack of Mutuality” Rule, 36 Yale L.J. ator (1927); 
Stone, The “‘Mutuality” Rule in New York, 16 Col. L. Rev. 443 (1916); Lewis, The Present 
Status of the Defense of Want of Mutuality in Specific Performance, 51 Am. L. Reg. sot 
(1903); Ames, Mutuality in Specific Performance, 3 Col. L. am. 1 (1903). 

* Rest., Contracts § 373 (1932). 


* This is the approach in Epstein v. Gluckin, 233 N.Y. 490, 135 N.E. 861 (1922), and Zelle- 
ken v. Lynch, 80 Kan. 746, 104 Pac. 563 (1909). 

* See Kuehnle v. Augustin, 333 Ill. 31, 35, 164 N.E. 194, 196 (1928); Rowell v. Covenant 
Mutual Life Ass’n, 84 Ill. App. 304, 315 (1899). 

1 Edmonds v. Gourley, 362 Ill. 147, 156, 199 N.E. 287, 291 (1935); Greengard v. Bernstein, 
343 Ill. 416, 419, 175 N.E. 424, 425 (1931). 

In Greengard v. Bernstein, 343 Ill. 416, 175 N.E. 424 (93%), no question of lack of mu- 
tuality was raised, the problem being one of sufficiency of tender. However, the court in 
Edmonds v. Gourley, 362 Ill. 147, 199 N.E. 287 (1935), certainly appeared to refer to the doc- 
trine of mutuality. 

% But see Ellis Electrical Corp. v. Ellis, 269 Ill. App. 417, 426 (1933). 

9 See East St. Louis Ry. Co. v. East St. Louis, 182 Ill. 433, 437, 55 N-E. 533, 535 (1899); 
Chicago Municipal Gas-Light & Fuel Co. v. Town of Lake, 130 Ill. 42, 60, 22 N.E. 616, 619 
(1889); Lee v. Chicago League Ball Club, 169 Ill. App. 525, 530 (1912). 
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or though the remedy be adequate at law.”’* This has been the rule regarding 
the use of leased premises for unauthorized purposes.”* And injunctions have 
been issued as a matter of course where the seller of a business has agreed not 
to compete”® or an employee has promised not to disclose trade secrets or steal 
customers.”? However, the doctrine has no general application. The cases, like 
those involving the specific performance of land contracts, present special situ- 
ations where the courts will assume damages inadequate without inquiry into 
the particular facts.”* The negative covenant does not offer escape from the 
requirement that the legal remedy be inadequate, in the case of an ordinary 
contract for the sale of personalty. 

Negative promises contained in a contract for extended performance can 
often be enforced without inconvenience, and the resulting economic pressure 
may compel the defendant to perform his affirmative obligations as well. Such 
a “negative specific performance” was decreed in the leading English case of 
Lumley v. Wagner.” Though the court was unwilling to command Miss Wag- 
ner to sing at Mr. Lumley’s theatre, an injunction was issued to prevent vio- 
lation of her agreement not to perform elsewhere. The Illinois courts have never 
enforced an employment contract in this way. They have held that the services 
of a millinery trimmer® or factory foreman* were not sufficiently “intellectual, 
peculiar, or individual in their character.” The requirement of an inadequate 
legal remedy appears to be reinforced by the courts’ notions of personal lib- 
erty.*? The doctrine of Lumley v. Wagner has been applied more often in 
cases involving exclusive selling agreements where the courts have enjoined the 


74 Andrews v. Kingsbury, 212 Ill. 97, 102, 72 N.E. 11, 13 (1904). 
7 Consolidated Coal Co. v. Schmissuer, 135 Ill. 371, 25 N.E. 795 (1890). 


% Andrews v. Kingsbury, 212 Ill. 97, 72 N.E. 11 (1904); Hursen v. Gavin, 162 Ill. 377, 44 
N.E. 735 (1896); Cobbs v. Niblo, 6 Ill. App. 60 (1880). If, however, the contract imposes an 
unreasonable restraint on trade it will not be enforced. Lanzit v. J. W. Sefton Mfg. Co., 184 
Ill. 326, 56 N.E. 393 (1900). 


™ International Mutual Fire Ins. Co. v. Carrington, 241 Ill. App. 208 (1926); Hoops Tea 
Co. v. Dorsey, 99 Ill. App. 181 (1901); Cahill v. Madison, 94 Ill. App. 216 (1901). But when 
the courts have found the contract unfair or harsh they have refused to issue an injunction. 
India Tea Co. v. Petersen, 108 Ill. App. 16 (1903); Oppenheimer v. Sayer, 1 Ill. C.C. 74 (1890). 

78 5 Williston, Contracts § 1445 (rev. ed. 1937). 

1 De Gey, MacNaghten & Gordon 604 (1852). 

* Rabinovich v. Reith, 120 Ill. App. 409 (1905). 

® Donker & Williams Co. v. Vance, 2 Ill. C.C. 12 (1900). 

® The argument is similar to that made in the building contract cases—unless the defend- 
ant’s services are unique, he can be replaced by some third party whose pay will provide a 
convenient measure of damages. Concern for the employee’s personal liberty is most clearly 
evidenced in Donker & Williams Co. v. Vance, 2 Ill. C.C. 12 (1900), where the court argued 


that an injunction should never issue when the contract called for close personal association 
between employer and employee. But cf. Cahill v. Madison, 94 Ill. App. 216 (1901). 
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breach of covenants not to sell to third parties.** In these cases the plaintiff 
has been threatened with “irreparable injury” through competition, quite apart 
from any breach of the defendant’s affirmative obligation to supply goods. 
However, with regard to ordinary output or requirement contracts, an absence 
of adequate legal remedy for the defendant’s failure to sell or buy might 
possibly furnish sufficient basis for this sort of relief.** Whether or not an 
express negative promise by the defendant is necessary in order to obtain an 
injunction is in all of these cases an open question.® 

In Welty v. Jacobs,®* the court indicated that lack of mutuality was a de- 

fense against the enforcement of the negative covenants in a contract. Because 
there could be no specific performance of the plaintiff’s agreement to “play his 
company in the ‘Black Crook’ ” at the defendant’s theatre, the court refused 
to enjoin interference with the plaintiff’s performance, the presentation of the 
play by a rival company, and failure to furnish lighting and the like. The later 
case of B. & R. Brewing Co. v. Modzelewski,*" involving a requirement con- 
tract, appears at first blush to follow this rule. But the court did in fact only 
require a showing of inadequacy of legal remedy as a consequence of the want 
of mutuality. In the enforcement of negative covenants even the eminently 
sensible requirements of Section 373 of the Restatement of Contracts appear 
to have been disregarded.®** An arbitrary exception has been engrafted upon 
the arbitrary rule. 
V 

The Illinois cases do not reveal any strong and sure trend towards moderni- 
zation of the rules governing specific performance. Legislation appears neces- 

** Southern Fire Brick and Clay Co. v. Garden City Sand Co., 223 Ill. 616, 79 N.E. 313 
i atrnat ge of America v. Acme Match Corp., 285 Ill. App. 197, 1 N.E. 2d 867 (1936); 

Electrical Corp. v. Ellis, 269 Ill. App. 417 (1933); American Sand & Gravel Co. v. 
Ge Gravel Co., 184 Ill. App. 509 (1914). 

See B. & R. Brewing Co. v. Modzelewski, 269 Ill. 539, 547-49, 109 N.E. 1058, 1061-62 
(1915), refusing to enforce “negatively” a requirement contract because the agreement con- 
tained a provision for liquidated damages. But it has been argued that this remedy is incon- 
sistent with the theory of relief inasmuch as performance is not assured. See Bour v. Ill. Cen- 
tral R. Co., 176 Ill. App. 185, 202 (1912) (contract for exclusive advertising rights in railroad 
cars); Grape Creek Coal Co. v. Spellman, 39 Ill. App. 630, 632 (1891) (output contract). 

85 It is perhaps mere chance that all of the exclusive selling agreements enforced in this man- 
ner have contained express negative covenants. Cases cited note 83 supra. However, in Rabino- 
vich v. Reith, 120 Ill. App. 409 (1905), the court suggested that an express covenant would be 
necessary in the case of an employment contract. 

171 Ill. 624, 49 N.E. 723 (1898). 
*7 269 Ill. 539, 109 N.E. 1058 (1915). 


** Cases cited note 83 supra; cf. International Mutual Fire Ins. Co. v. Carrington, 241 Ill. 
App. 208 (1926). Contra: Cincinnati Exhibition Co. v. Johnson, 1go Ill. App. 630 (1914). 
Though the courts have made flat statements that the doctrine of mutuality has no application 
in these cases, it does not appear that they have yet been faced with a situation where there is 
a strong likelihood of breach by the plaintiff. 
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sary if the law is to correspond with practical needs rather than with historical 
dogma. There has already been some legislative action in this field. In the event 
of breach or threatened breach of the agreement of a member of a cooperative 
marketing association to sell his crops through the association, the Agricul- 
tural Co-operative Act provides that “the association shall be entitled to an 
injunction to prevent the further breach of the contract and to a decree of 
specific performance thereof.”** However, injunctions would probably be avail- 
able even in the absence of any statute. Though these contracts normally pro- 
vide for liquidated damages as well as injunctive relief, courts have strongly 
sympathized with the aim of the associations to stabilize agricultural markets 
and prevent “speculation or waste in the production, distribution and market- 
ing of products.”*° 

According to Section 68 of the Uniform Sales Act, “[w]here the seller has 
broken a contract to deliver specific or ascertained goods, a court having the 
powers of a court of equity may, if it thinks fit, on the application of the buyer, 
by its judgment or decree direct that the contract shall be performed - 
cally. . . .”"' Professor Williston, the draftsman of the act, stated that “this 
section . . . will perhaps dispose courts to enlarge somewhat the number of cases 
where specific performance is allowed.’** But in Illinois the provision has been 
virtually ignored, except in the case of G. C. Outten Grain Co. v. Grace.** And 
there the appellate court said that the section merely codified the common law. 
Adoption of the “liberal rule” of the Ohio and Michigan courts® thus seems 
unlikely. 

A more effective statute would require the court to grant the remedy re- 
quested by the plaintiff except in cases where another form of relief was better 
calculated to secure the equivalent of performance. Because either specific per- 
formance or the declaratory judgment would provide a more adequate remedy, 
it would seem proper to refuse anticipatory damages in cases like that of disa- 


* Til. Rev. Stat. (1947) c. 32, § 458(b). 


* See Farmer’s Ed. & Co-op. Union v. Langlois, 258 Ill. App. 522 (1930); Milk Producers 
Marketing Co. v. Bell, 234 Ill. App. 222 (1924) (association not incorporated under the 
Agricultural Co-operative Act). 


™ Til. Rev. Stat. (1947) c. 121}, § 68. Compare the provisions governing the seller’s right 
to recover the agreed price. Ibid., § 63, esp. § 63(3). 


® 3 Williston, Sales § 601 (rev. ed. 1948). As to the seller’s right to the price, see ibid., 
§§ 56 et seq. 


*8 2309 Ill. App. 284 (1925). 


* The leading cases are Michigan Sugar Co. v. Falkenhagen, 243 Mich. 698, 220 N.W. 760 
(1928), and Hughbanks v. Browning, 9 Ohio App. 114 (1917). 

* Section 118 of the Uniform Revised Sales Act offers even less hope for liberalization of the 
rules governing specific performance. It reads as follows: “Specific performance may be de- 
creed where the goods are unique or in other proper circumstances.” 
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bility insurance.** Possibly such a rule should also be applied to installment 
contracts where the court in awarding damages must guess about future market 
conditions.** But perhaps whenever the breach is particularly blameworthy, 
the plaintiff should be allowed his option of remedies. Additional rules limiting 
the specific enforcement of personal service contracts and redefining the doc- 
trine of mutuality would be desirable. Finally, the statute should expressly 
provide against the extension of land contract doctrines of equitable property 
as a consequence of increased availability of specific performance.** There is 
no practical need in the informal sales law for such a development and the 
resulting confusion about titles might defeat the greater goal of security of 
expectation. 


* New York Life Ins. Co. v. Viglas, 297 U.S. 672 (1936); cf. Fleming v. Peterson, 167 Ill. 
465, 47 N.E. 755 (1897); see 5 Williston, Contracts § 1330 A (rev. ed. 1937). 


* Compare St. Regis Paper Co. v. Santa Clara Lumber Co., 173 N.Y. 149, 65 N.E. 967 
(1903). 


* Compare Bowman v. Adams, 45 Idaho 217, 261 Pac. 679 (1927). 
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Cases and Readings on Law and Society. By Sidney Post Simpson and Julius 
Stone, with the collaboration of M. Magdalena Schoch. St. Paul: West 
Publishing Co., 1948. 3 vols. Pp. xlviii, 2389. $22.00. 

If thou bringst many things, 
something thou bringst to ev’ry one.-—GoETHE, Faust. 

A new type of course has made its appearance in a number of American law 
schools. Under such varying names as “Law and Society,” “Law and the So- 
cial Order,” or “Sociology of Law,” it is concerned, in one way or another, 
with the discussion of the role generally played in society by law. The phenome- 
non is not limited to the United States. In European countries, too, we find a 
growing concern with the fundamentals. Both professors and students, at least 
the more mentally alert and morally responsive among them, are feeling the urge 
to know “what it is all about,” to see the law in a major context, to inquire into 
its place in society and its very raison d’éire. This urge can follow a two-fold 
path, the philosophical or the sociological. Both have found their followers in 
present law teaching. The philosophically minded inquirer is interested pri- 
marily in ethical evaluation. “Is the law just?” is his principal question. “What 
does the law do and why is it as it is?” is the principal question of the more 
sociologically minded. 

Comprehensive writings of legal philosophy in the strict sense of the word 
have been rare in our times, especially in the English-speaking countries. Books 
taking the sociological approach have been none too numerous either. But even 
if there were some comprehensive treatises of either kind, American law teachers 
would make little use of them as “‘texts.”” We are all so wedded to the case meth- 
od that we have come to regard it as axiomatic that even in “jurisprudence”’ 
students should never be exposed to a comprehensive, systematic text but to 
“the original sources,” even if those sources consist of excerpts from the more 
or less comprehensive treatises or monographs of others. We may leave it open 
here whether the case method of presentation is really best. Most of us are 
firmly committed to it, and quite possibly at the present time it is the only 
possible one, not only because of the limited number of texts available, but also 
because of the highly subjective approach of every individual teacher. “Law 
and society” is a field of immense scope and allowing of innumerable different 
approaches. Naturally, in his selection of the topics to be chosen or to be omit- 
ted, in his emphasis and in his general attitude, every instructor is influenced 
by his own background, his own experiences and his own predilections. Hence, 
no other man’s text will really do as a teaching tool. So, most of us have gone 
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over the literature, excerpted passages from the work of our predecessors and 
colleagues, reshuffied them according to our own “system,” interspersed them 
with excerpts from original historical sources from Hammurabi to Hitler and 
Mr. Justice Black, and presented the product to our students as a reading list 
or as a mimeographed collection of “cases and other materials.” The compila- 
tion of such a collection is, of necessity, not quite easy and many a law teacher 
may have given up his desire to teach a course on “law and society” just be- 
cause he could not find among the available case books one on that field. The 
work of Professors Simpson and Stone is obviously meant to accommodate this 
demand. It probably satisfies that demand as well as it can be satisfied at all. 

“Law and society” is not a “field” like family law, decedents’ estates or con- 
flict of laws. The content is not defined. Perhaps all we can say generally about 
a course on “law and society” is that in it the instructor attempts to take his 
students outside of the mansion of the law and, together with them, looks upon 
that mansion from a variety of different view points; at one time investigating 
the history of its construction, at others comparing the mansion called Ameri- 
can law with others called French, Roman, Hindu or Ifugao law, at other times 
investigating its technical structure, at others its esthetic appearance or its raw 
materials or its builders or users. Just as a text, so a “case book” in the field 
must, of necessity, be subjective. That criterion, to some extent, applies to 
every case book in any field. Not any two good case books on contracts, torts 
or decedents’ estates are alike. But, with all their differences in arrangement and 
selection of cases, the scope of the field is fairly well defined. Obviously a suc- 
cessful teacher must know a great deal more than the contents of the case book 
he uses. But since the field is not limitless, that additional knowledge can be ac- 
quired and the contents of the case book can be integrated with it. But can that 
be done in “jurisprudence”? The answer must be negative simply because 
“jurisprudence” or “law and society” is not a field, but an attitude or an ap- 
proach. And so it seems to me that he who knows only what he finds in a case 
book on jurisprudence can hardly teach it successfully, and he who knows more 
than the case book is likely to have his own approach and to prefer his own 
reading list or collection of materials to everyone else’s. 

Yet, in spite of such general doubts, I highly welcome the publication of 
Messrs. Simpson and Stone’s collection of materials. Their book is so compre- 
hensive, their material is so varied and contains so many original sources that 
large parts of it can be used by a teacher whose own course is organized upon 
lines quite different from those of Simpson and Stone. I gladly acknowledge that 
the preparation and the teaching of my present course on sociology of law has 
been greatly facilitated by the authors. I have used about two-thirds of their 
materials as “prescribed” or “recommended” reading, rearranged in an entirely 
different order and supplemented by some additional readings. But, thanks 
to Simpson and Stone, the list of books and periodicals to be consulted by the 
students could be kept very much shorter than in former years, since a great 
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many materials formerly listed by me singly, together with a large number of 
excellent additional ones, have now been brought together for easy use and 
reference. 

The authors’ own system of arrangement has much to recommend itself. In 
general they follow an anthropological-historical order. Law in a kin-organized 
society; law in an emergent political society; law and the rise of commerce; law 
and expanding industrialism ; law in a complex, economically organized society ; 
and law, totalitarianism and democracy—these are the headings of the six 
“Parts” of the book. For each of these different types of social organization the 
authors first present materials describing or illustrating its general pattern and 
its peculiar machinery of social control. In each part the bulk of the readings is 
then devoted to changes of social conditions, changes in interests to be secured, 
the adjustment to the new conditions of the law in general and of the techniques 
of law enforcement in particular. This general plan, while it is not the only 
possible one, is well suited to make conspicuous elements of typological impor- 
tance and it yields categories which are understandable and which lend them- 
selves readily to the well-structured presentation of a vast material. The au- 
thors have drawn upon anthropological descriptions of primitive peoples of all 
parts of the world and on historical source materials as varied as the Code of 
Hammurabi, the Laws of Manu, Sophocles, The XII Tables, Gaius, the Lex 
Salica, the Anglo-Saxon and the West-Frisian Laws, the Senchus Mor, the 
Russkaya Pravda, Bracton, the Year Books, St. Germain, Coke and Black- 
stone, modern law reports and statutes, Adolf Hitler, Benito Mussolini, the 
statute book of the Third Reich, the codes and judicial reports of the Soviet 
Union or the Reports of the U. N. Commission on Atomic Energy. There are, 
furthermore, passages from writers on history, legal and general, and from 
“jurists” and sociologists, American, British and foreign. 

The wealth of the materials presented is truly overwhelming. The author 
index is eighteen pages long, the table of cases thirteen pages, that of statutes 
(ancient law and codes, United States, Great Britain and British Common- 
wealth, Germany, Italy, Russia) eleven pages; and that of government docu- 
ments and miscellaneous materials (Bible, Restatement of the Law, Selden So- 
ciety Publications, etc.) two pages. These materials are well chosen. In the first 
part, for instance, the reader is presented with a well-rounded picture of present- 
day anthropological knowledge about social control in primitive society, inchud- 
ing the famous controversy as to the role played in it by law. The extensive 
chapter on law in the Nationalist-Socialist state, in preparation of which Doc- 
tor Magdalena Schoch has apparently had a major share, realistically and ob- 
jectively illustrates the modern totalitarians’ use of legal forms and their char- 
acteristic combination of legality and arbitrariness. With the help of Professor 
John Hazard the authors were able to prepare materials on the role of the law 
in the U.S.S.R. that will go far to satisfy the students’ curiosity. The part most 
richly endowed is naturally that dealing with law in modern democratic society. 
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Yet, it is exactly in that part that, also quite naturally, the authors’ choice of 
materials will appear the most arbitrary. Both authors have been close to 
Roscoe Pound. Elaborating on his ideas they devote much space to the presen- 
tation of the “interests pressing and secured” in our society as compared with 
those of earlier ages. Is this problem still one of “jurisprudence,” of “sociology 
of law”? Or is it rather one of general history or sociology? The borderlines are 
not too well defined and it is undoubtedly important for the lawyer, especially 
the judge, to know which interests are valued highly in his social order, which 
are still struggling for recognition, and which are being pushed into the back- 
ground. And yet can any single book do justice to so vast a problem? Still, 
there is merit already in a book which draws the students’ attention to the 
problem in general and quickens their sense of its fundamental importance. 
That purpose, at least, will be achieved by Messrs. Simpson and Stone. One 
interest, however, has been neglected by them, viz., society’s fundamental in- 
terest in peace and order. There are fine readings in the first two parts of the 
book illustrating the slow, cumbersome and laborious processes by which the 
feud was gradually superseded by the peaceful process of composition, arbitra- 
tion and adjudication. But the topic is little pursued into its later stages of 
efforts to achieve internal peace through the Truce of God, the nonaggression 
pacts (Landfrieden) of medieval territorial rulers and the peace imposed by the 
one most powerful, the King. Fascinating connections and parallels might be 
shown to exist between these phenomena and our modern efforts to achieve 
peace in labor relations and between nations. 

But we have already observed that every cultivator of the field of “law and 
society” must have his own subjective approach. The contents of the book by 
Simpson and Stone are so rich that they will satisfy many different tastes. A 
teacher who will try simply to use the book as “his” text, will be able to cover 
it in a usual one-semester course. 2,300 pages of historical-anthropological read- 
ing do not require the same time as 2,300 pages of cases on, let us say, conflict 
of laws or property. Long chapters may well be assigned and class room discus- 
sion may be limited to questions raised by the students and such supplementary 
observations as the instructor might care to add. More profitable, it would seem 
at least to me, is the use of parts of Simpson and Stone’s rich menu within the 
framework of a course cut to an individual teacher’s own personal approach. 
Finally, the book lends itself well to plain, individual reading by not only those 
students of the law who are still in law school but also by those who have pre- 
served their intellectual curiosity through a busy life at the bar, on the bench 
or on the platform of the lecture hall. 

Max RH#EINSTEIN*® 


*Max Pam Professor of Comparative Law, University of Chicago Law School. 
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